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Words of inheritance not required to pass fee. 
Grant of .fee simple presumed. 
Attempted conveyance of morn than grantor owns-Effect. 
Grant to two or more-'l'enancy in common presumed. 
Recording necessary to impart notice-Operation and effect-Interest 
of person not named in instrument. 
Applicability of section. 
Powers of attorney-To be recorded. 
Revocation to be recorded. 
After acquired title passes. 
Claimant out of possession may convey. 
Form of warranty deed-Effect. 
Form of quitclaim deed-Effect. 
Form of mortgage-Effect. 
Revocation or termination of power executed by persons in armed 
forces-Merchant seamen-Effect of actual notice or knowledge. 
Affidavit of lack of notice or knowledge-Effect of-Recordation of. 
Report of "missing"-Effect of as notice. 
Effect of provisions in power. 
57-1-1. "Conveyance" deflned.-The term "conveyance" as used in this 
title shall be construed tu embrace every instrument in writing by which 
any real estate, or interest in real estate, is created, aliened, mortgaged, 
encumbered or assigned, except wills, and leases for a term not exceeding 
one year. 
Histo,ry: R. S. 1898 & 0. L. 1907, § 1969; 
C. L. 1917, § 4869; R. S. 1933 & 0. 1943, 
78-1-1. 
Compiler's Note. 
This section is identical with 2 Comp. 
Laws 1888, § 2645, except for word "en-
cumbered." 
Comparable, Provisions. 
Deering's Cal. Civ. Code, § 1215; Idaho 
Code 1947, § 55-813; Mont. Rev. Codes 
1947, § 73-203 (provision in recording laws 
defining "conveyance" so as to embrace 
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within term every instrument in writing 
by which estate or interest in property 
is created, aliened, mortgaged, or encum-
bered, or by which the title to real prop-
erty may be affected, except wills). 
Deering's Cal. Civ. Code, § 1091; Mont. 
R1>v. Codes 1947, § 67-1601 ( estate in real 
property, other than estate at will or 
for term not exceeding one year, can be 
transferred only by operation of law, 
or by instrument in writing, subscribed 
by party disposing of same, 01· by agent 
authorized by writing). 
57-1-1 REAL ESTATE 
Idaho Code 1947, § 55-601 (provision in 
statute pertaining to transfer of real 
property, to effect that conveyance of real 
property may be made by instrument in 
writing, subscribed by party disposing of 
samto, or by his agent thereunto author-
ized by writing). 
See also Mich. Stats. Ann., § 565.35; 
McKinney's N. Y. Consol. Laws, Real 
Froperty Law, § 240, subd. 2 and § 290, 
subd. 3. 
Cross-References. 
Insane wife, relinquishment of statu-
tory interest by, 75-13-22. 
Married woman, property rights, 30-2-1 
et seq. 
"Real property" defined, 68-3-12. 
Statute of frauds generally, 25-5-1 et 
seq. 
Wife's interest in real estate of hus-
band, 74-1-1, 74-4-2. 
1. Definitions. 
A transfer of a right to the possession 
would be the conveyance of au "interest 
in real estate," within the meaning of this 
section. Tarpey v. Deseret Salt Co., 5 
U. 205, 213, 14 P. 338. 
Under broad definition of term "con-
veyance" in this section, interest in real 
property may be conveyed without use of 
deed. Stucki v. Ellis, 114 U. 486, 201 P. 
2d 486. 
Written instrument signed by equitable 
owner of premises under contract, recit-
ing that certain sum had been received 
from purchaser as deposit on purchase of 
premises and specifying purchase price 
and terms, when considered in connection 
with full payment by purchaser to both 
equitable and legal owners together with 
warranty deed executed by latter, con-
stituted "conveyance" within meaning of 
this section. Stucki v. Ellis, 114 U. 486, 
201 P. 2d'486. 
2. Words "convey and warrant." 
Words "convey and warrant" suffice to 
pass an estate in lands. Haynes v. Hunt, 
96 U. 348, 85 P. 2d 861. 
3. Quitclaim deed. 
Statutory form of quitclaim deed is 
permissive only, and use of words "remise, 
release and quitclaim" in deed to mining 
claim, held to pass all of grantor's title. 
Ruthrauff v. Silver King Western Min. 
& Mill. Co., 95 U. 279, 80 P. 2d 338. 
4. Estoppel. 
Bank, drawing up contract for sale of 
realty and omitting therefrom om! pro-
vision of agreement that no garage was 
to be erected thereon, cannot, after ac-
cepting payments th<Jreuuder for two years 
and after erection of garage by purchaser, 
seek reformation of contract in answer 
to buyer's suit for specific performance, 
bank being guilty of laches and having 
acquieseed in and aeeepted benefits under 
contract after becoming aware of mistake. 
George v. F1·it.sch Loan & Trust Co., 69 lJ. 
460, 256 P. 400. 
Decisions from other Jurisdictions. 
- California. 
The definition eontained in section 1215 
of the Civil Oode of "a conveyance of 
real property" was sufficiently compre-
hensive to include an agreement signed 
by owners of lots by which they bound 
themselves for a period of 25 years not 
to permit occupancy of their land or prop• 
erty by any person other than of tho 
Caucasian race, and to incorporate said 
restriction in all deeds of transfer of the 
property. Wayt v. Patee, 205 Cal. 46, 
269 P. 660. 
A lease of real property containing a 
covenant to renew is a conveyance of 
real property within the meaning of sec-
tion 1215 of the Civil Code. Dean v. 
Brower, 119 Cal. App. 412, 6 P. 2d 580. 
-Idaho. 
The definition of "conveyance" con-
tained in C. S. § 5425 ( § 54-813, Idaho 
Code of 1932) is limited in its application 
to the chapter of the statutes relating to 
the recording of instruments. Fargo v. 
Bennett, 35 Idaho 359, 206 P. 692. 
-Montana. 
The definition given to the term "con-
veyance" in the Montana Code is to make 
plain the meaning of the provisions of the 
code touching recordation, and is not de-
signed to change the more restricted, tech-
nical meaning in which it is used in the 
books. In re Tuohy's Estate, 23.Mont. 305, 
58 P. 722. 
A mortgage is a conveyanee within the 
meaning of the recording acts. Angus v. 
Mariner, 85 Mont. 365, 278 P. 996. 
Collateral References. 
Deedse::>3. 
26 C.J.S. Deeds § 10. 
Conveyance, 16 Am. Jur. 438,· Deeds § 3. 
Scope and import of word _ "owner" in 
statutes relating to real property, 95 A. 
L. R. 1085. 
Validity and effect of deed which identi-
fies tract conveyed only by reference to 
its area and a specified corner or other 
point of a large1· tract from which it is 
to be taken, 139 A. L. R. 1180. 
Water as within term "minerals" in 
deed, lease, or license, 148 A. L. R. 780. 
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57-1-2. Words of inheritance not require,d to pass fee.-The term 
"heirs," or other technical words of inheritance or succession, are not 
requisite to transfer a fee in real estate. 
History: R. S. 1898 & C. L. 1907, § 1970; 
C. L. 1917, § 4870; R. S. 1933 & C. 1943, 
78-1-2. 
Comparable Provisions. 
Deering's Cal. Civ. Code, § 1072; Idaho 
Code 1947, § 55-506; Mont. Rev. Codes 
194 7, § 67-1521 ("words of inheritance or 
succession are not requisite to transfer 
a fee in real property"). 
Iowa Code 1950, § 557.2 (term "heirs" 
or ether technical words of inheritance 
not necessary to create and convey es-
tate in fee simple). 
See also Ill. Stats. Anno., ch. 30, § 12; 
McKinney's N. Y. Consol. Laws, Real 
Property Law, § 240, subd. 1. 
Cross-Reference. 
Word "heirs" not necessary to devise 
fee, 7 4-2-13. 
1. Words of conveyance. 
Words "convey and warrant" suffice to 
pass an estate in lands. Haynes v. Hunt, 
96 U. 348, 85 P. 2d 861. 
Decisions from other Jurisdictions--Iowa. 
To be valid, a conveyance need contain 
only words significant of an intention to 
transfer land, or the grantor's interest 
therein. Yeager v. Farnsworth, 163 Iowa 
537, 145 N. W. 87. 
While words of inheritance are not 
necessary in a deed in order that it may 
convey the fee, under Code 1927, §§ 10041, 
10042 (Code 1939, §§ 10041, 10042), their 
presence or absence ha3 an important 
bearing upon the intent of the grantor, 
and when such words are contained in a 
deed they are to be considered and 
weighed with the other language, and 
given their ·proper effect in ascertaining 
the purpose of the instrument. Farmers' 
Bond & Mortgage Co. v. Walker, 207 Iowa 
696, 223 N. W. 497. 
Collateral References. 
Deedse:::,124(1). 
26 C . .T.S. Deeds § 109. 
Words of grant, 16 Am . .Tur. 469, Deeds 
.§§ 49-52. 
Omission of words of inheritance from 
reservation, exception, or provision for 
forfeiture, 34 A._ L. R. 695. 
Rule in Shelley's Case as affected by 
failure of life estate. prior to operative 
date of instrument, 145 A. L. R. 1227. 
Term "heirs" or "heirs at law" employed 
in will to designate beneficiaries of a 
single gift of both real and personal prop-
erty, as applicable to the personal prop-
erty, 147 A. L. R. 497. 
Validity and effect of deed to "heirs" 
of living person, 22 A. L. R. 713. 
57-1-3. Grant of fee simple presumed.-A fee simple title is p~esumed 
to be intended to pass by a conveyance of real estate, unless it appear,; 
from the conveyance that a lesser estate was intended. 
History: R. S. 1898 & C. L. 1907, § 1971; 
C. L. 1917, § 4871; R. S. 1933 & C. 1943, 
78-1-3. 
Comparable Provisions. 
Deering's Cal. Civ. Code, § 1105; Idaho 
Code 1947, § 55-604; Mont. Rev. Codes 
1947, § 67-1608 (identical, except that 
wo1·d "grant" is used in lieu of "convey-
auee"; and "real proper_ty" in lieu of 
"real estate"). 
Iowa Code 1950, § 557.3 (conveyance 
of real estate passes all of grantor's 
int.crest therein unless contrary intent 
can be reasonably inferred from terms 
used). 
· See also Ill. Stats. Anno., ch. 30, § 12. 
1. Construction of words of conveyance. 
Words "convey and warrant" suffice to 
pass an estate in lands. Haynes v. Hunt, 
96 U. 348, 85 P. 2d 861. 
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2. Determination of scope of conveyance. 
In determining whether a deed, abso-
lute in its terms, is intended as a mort-
gage, elements to be considered are 
whether there was continuing obligation 
on part of grantor to pay debt which it 
is claimed deed was made to secure, ques-
tion of relative values, contemporaneous 
and subsequent acts, declarations and ad-
missions of parties, form of written evi-
dences of transactions, nature and char-
acter of testimony relied upon, various 
business, social, or other relationship of 
parties, and apparent aims· and purposes 
to be accomplished. Corey v. Roberts, 82 
U. 445, 25 P. 2d 940. 
3. Evidence. 
Where conveyances, clear, unambiguous, 
and unequivocal in their terms, are 
attacked by parol evidence seeking to 
establi8h a trust or give to documents a 
mortgage construction, the party so seek-
57-1-4 REAL ESTATE 
ing must by clear, unequivocal and satis-
factory proof establish the alleged trust 
or mortgage relationship. Corey v. Rob-
erts, 82 U. 445, 25 P. 2d 940. 
Decisions from other Jurisdictions. 
- California. 
Where there is an asserted modifyiug 
or limiting clause in a deed, if such clause 
be of doubtful import, the fee contem-
plated by the granting clause of the deed 
will not be cut down. Litten v. Warren, 
11 Cal. App. 2d 635, 54 P. 2d 39. 
-Iowa. 
A deed to the grantee, "her heirs and 
assigns," conveyed a fee simple, unaffected 
by a subsequent clause providing for re-
version in case ot the marriage or death of 
the grantee. Dolan v. Newberry, 204 Iowa 
443, 215 N. W. 599. 
Statute providing that every conveyance 
of real estate passes all interests of 
grantor therein, unless contrary intent 
can be reasonably inferred, held not to 
apply to stipulation and decree in divorce 
case conveying fee in real estate in chil-
dren, subject to life estate in wife, and 
containing proviso "subject to the follow-
ing conditions," which related to the vest-
ing of title in case children died prior to 
wife. Shultz v. Peters, 223 Iowa 626, 273 
N. W. 134. 
Any instrument to be effective as con-
veyance of real estate must operate to 
convey present interest in such real estate. 
Bohle v. Brooks, 225 Iowa 980, 282 N. W. 
351. 
·where tenant in common had fee of 
entire tract of land subject to life estate 
of undivided one-half interest of sister, 
all interest of tenant in common passed 
under statute in mortgage of entire tract 
to bank. In re Estate of Heckmann, 228 
Iowa 967, 291 N. W. 465. 
-Montana. 
A fee simple title is presumed to be in-
tunded to pass by a grant of real property, 
unless it appears from the grant that a 
lesser estate was intended. Collins v. 
McKay, 36 Mont. 123, 92 P. 2d 295. 
The presumption, that a fee simple title 
passes by a grant of real property unless 
it appears from the grant that a lesser 
estate was intended, is rebuttable and 
must give way to proved facts. Hoppin 
v. Lang, 81 Mont. 330, 263 P. 421. 
Collateral References. 
Deeds@=>l92. 
26 C.J.S. Deeds § 181. 
Presumptions, 16 Am. Jur. 652, Deeds 
§ 376 et seq. 
E:x:ecutory limitation creating life estate 
or other interest less than a fee, as operat-
ing to defeat the entire fee of the prece-
dent defeasible estate or as merely carv-
ing the particular state therefrom, 140 
A. L. R. 941. 
57-1-4. Attempted conveyance of more than grantor owns-Effect.-
A conveyance made by an owner of an estate for life or years, purporting 
to convey a greater estate than he could lawfully transfer, does not work 
a forfeiture of his estate, but passes to the grantee all the estate which 
the grantor could lawfully transfer. 
History: R. S. 1898 & C. L. 1907, § 1972; 
C. L. 1917, § 4872; R. S. 1933 & C. 1943, 
78-1-4. 
Comparable Provisions. 
Deering's Cal. Civ. Code, § 1108; Idaho 
Code 1947, § 55-607; Mont. Rev. Codes 
1947, § 67-1611 (substantially identical, 
except that word "grant" is used in lieu 
of "conveyance"; "transfer" in lieu of 
"convey"). 
See also McKinney's N. Y. Consol. 
Laws, Real Property Law, § 247. 
Decisions from other Jurisdictions--Cali-
fornia. 
Tenants for life have the power to make 
underleases, and, if the original estate de-
'termines by the death of the tenant for 
life before the date of payment of rent 
by the undertenant, the personal repre-
sentatives of the tenant for life are en-
titled to recover from the undertenant the 
rent in arrear. Wilhoit v. Salmon, 146 
Cal. 444, 80 P. 705. 
Collateral References. 
Deeds@=>115. 
26 C.J.S. Deeds § 103. 
Scope and import of word "owner" in 
statutes relating to real property, 95 A. 
L. R. 1085. 
57-1-5. Grant to two or more-Tenancy in common presumed.-Every 
interest in real estate granted to two or more persons in their own right 
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shall be a tenancy in common, unless expressly declared in the grant to 
be otherwise. 
History: R. S. 1898 & C. L. 1907, § 1973; 
C. L. 1917, § 4873; R. S. 1933 & C. 1943, 
78-1-5. 
Compiler's Note. 
The 1907 compilation deleted the word 
"devised" and "devise" which appeared in 
R. S. 1898. 
Comparable Provisions. 
Idaho Code 1947, § 55-508 ("every inter-
est in real estate granted or devised to 
two or more persons, other than execu-
. tor8 or trustees, as such constitutes a 
tenancy in common, unless expressly 
declared in the grant or devise to be 
otherwise"). 
Iowa Code 1950, § 557.15 ( conveyance 
to two or more in their own right creates 
tenancy in common, unless contrary in-
tent is expressed). 
Cross-References. 
Devise to several vests as owners in 
common, 74-2-34. 
Inheritance tax against survivor, 59-12-5. 
Interparty agreements, 15-3-1 et seq. 
1. General construction. 
This section expresses the trend away 
from joint tenancy and in favor of ten-
ancy in common. Neill v. Royce, 101 U. 
181, 187, 120 P. 2d 327. 
2, Joint tenancies. 
The Supreme Court of the United States 
has said that it would assume that "Utah 
accepts the general common-law rules re-
lating to joint tenancies, including the 
rules permitting alienation of the interest 
of a joint tenant, and making its property 
subject to execution and separate sale." 
Mangus v. Miller, 317 U. S. 178, 87 L. Ed. 
169, 63 S. Ct. 182, rev'g 125 F. 2d 507. 
Rehearing denied 317 U. S. 712, 87 L. Ed. 
567, 63 S. Ct. 432. 
Decisions from other Jurisdictions-Iowa. 
A conveyance to father and son will 
constitute them tenants in common of the 
property conveyed. Bolton v. Oberne, 79 
Iowa 278, 44 N. W. 547. 
By Code 1897, § 2923 (Iowa Code 1939, 
§ 10054) a conveyance of land to two 
or more persons creates a tenancy in com-
mon and not a joint tenancy, unless a 
contrary intent is expressed. Wood v . 
Logue, 167 Iowa 436, 149 N. W. 613, Ann. 
Ca8. 1917B, 116. 
One to whom a tenant in common exe-
cutes a mortgage of his undivided interest 
does not become a tenant in common with 
the other owners, and as such subject to 
secret equities between the mortgagor and 
his cotenants. Clark Bros. v. Watson, 180 
Iowa 721, 163 N. W. 463. 
Conveyances of farm lands to two broth-
ers who were partners in the farming busi-
ness held to have created estates in com-
mon and not joint tenancies. Conlee v. 
Conlee, 222 Iowa 561, 269 N. W. 259. 
Collateral References. 
Tenancy in Common~3. 
62 C.J. Tenancy in Common§ 7. 
Presumption and proof as to shares of 
respective grantees or transferees in con-
veyance or transfer to two or more per-
sons as tenants in common, silent in that 
regard, 156 A. L. R. 515. 
Use of word "joint" or "jointly" in pro· 
vision of deed other than the granting or 
habendum clause as indicating intention 
to create a joint tenancy rather than one 
in common between the grantees, 157 A. 
L. R. 566. 
57-1-6. Recording necessary to impaxt notice-Operation and effect--
Interest of person not named in instrument.-Every conveyance of real 
estate, and every instrument of writing setting forth an agreement to 
convey any real estate or whereby any real estate may be affected, to 
operate as notice to third persons shall be proved or acknowledged and 
certified in the manner prescribed by this title and recorded in the 
office of the recorder of the county in which such real estate is situated, 
but shall be valid and binding between the parties thereto without such 
proofs, acknowledgment, certification or record, and as to all other per-
sons who have had actual notice. Neither the fact that an instrument, 
recorded as herein provided, recites only a nominal consideration, nor 
the fact that the grantee in such instrument is designated as trustee, or 
that the conveyance otherwise purports to be in trust without naming 
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the beneficiaries or stating the terms of the trust, shall operate to charge 
any third person with notice of the interest of any person or persons 
not named in such instrument or of the grantor or grantors; but the 
grantee may convey the fee or such lesser interest as was conveyed to 
him by such instrument free and clear of all claims not disclosed by the 
instrument or by an instrument recorded as herein provided setting forth 
the names of the beneficiaries, specifying the interest claimed and describ-
ing the property charged with such interest. 
History: R. s. 1898 & C. L. 1907, § 1975; 3. Livery of seizin. 
C. L. 1917, § 4875; R. S. 1933 & C. 1943, In Utah, livery of se1zm is unknown. 
78-1-6; L. 1945, ch. 106, § 1; 1947, ch. No statute has expressly abolished it, 
97, § 1. but by usage it is dispensed with. Wells, 
Compiler's Note. 
The 1945 and 1947 amendments made 
changes in phraseology of first sentence 
and added the second sentence. 
Comparable Provisions. 
Deering's Cal. Civ. Code, § 1213; Idaho 
Cod11 1947, § 55-811; Mont. Rev. Codes 
lr•47, § 73-201 ( conveyance of real prop-
cr1:y, acknowledged or proved, certified 
and recorded as prescribed by law, from 
time .filed for record, is constructive no-
tice of contents to subsequent purchasers 
and mortgagees). 
Deering's Cal. Civ. Code, § 1217; Idaho 
Code 1947, § 55-815; Mont. Rev. Codes 
1947, § 73-205 (unrecorded instrument is 
valid as between parties thereto and 
those who have notice thereof). 
Cross-References. 
Acknowledgments gene:rally, 57-2-1 et 
seq. 
Certified copies of record of crnveyance, 
admission in evidence, 78-25-13. 
County recorder, 17-21-1 et seq. 
Fees generally of county officers, 21-2-1 
et seq. 
Judgments, record of as imparting 
notice, 17-21-11. 
Recording generally, 57-3-1 et seq. 
Transmitting documents by telegraph or 
telephone, 69-1-2. 
1. Words and phrases defined. 
There is nothing in this section which 
specifically defines what is meant by the 
word "recorded." Boyer v. Pahvant Mer-
cantile & Investment Co., 76 U. 1, 7, 287 
P. 188. 
2. Operation and effect of section. 
This section itself gives no equities; 
equity applies this section in determining 
equities. Federal Land Bank of Berkeley 
v. Pace, 87 U. 156, 164, 48 P. 2d 480, 102 
A. L. R. 819. 
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Fargo & Co. v. Smith, 2 U. 39, aff'd 104 
U. S. 428, 26 L. Ed. 802. 
4. Recordation as notice. 
One who deals with real property is 
charged with notice of what is shown by 
the records of the county recorder of the 
cc.unty in which the property is situated. 
Crompton v. Jenson, 78 U. 55, 70, 1 P. 2d 
242. 
5. Delivery of deed. 
Deed duly executed and acknowledged 
and shown to be in possession of grantee 
is self-proving both as to execution and 
delivery, and recording of deed is like-
wise evidence of delivery. Chamberlain 
v. Larsen, 83 U. 420, 29 P. 2d 355. 
Inference of delivery arising from pos· 
session of deed by grantee and from re-
cording thereof is entitled to great and 
controlling weight and can only be over-
come by clear <ind convincing evidence. 
Chamberlain v. Larsr>n, 83 U. 420 29 P. 
2d 355. ' 
Where duly acknowledged and recorded 
deed was found among papers of deceased 
inference of delivery and execution at 
about date stated in deed arose and 
~urden was upon those claiming 1~onde-
hvery to show such fact. Knighton v. 
Manning, 84 U. 1, 33 P. 2d 401. 
In action by administrator of grantor 
against executor of grantee, finding of 
nondelivery of deed, found among effects 
of grantee, duly acknowledged, and re-
corded three days after death of grantor, 
was sustained by evidence. Knighton v. 
Manning, 84 U. 1, 33 P. 2d 401. 
Assuming valid delivery of warranty 
deed to grandson of grantor, such deed 
would not prevail over right to property 
existing in third person who had previ-' 
ously acquired deed from grantor, but 
who had not recorded same until after 
deed to grandson, where it appeared that 
land was in possession of occupant as 
purchaser from, and, after default, as 
tenant of third person. Meagher v. Dean 
97 U. 173, 178, 91 P. 2d 454. ' 
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6. Mortgages. 
This section applies to mortgages. Pri-
orities between successive mortgages are 
governed by general prineiples of mort-
gage law. State v. Johnson, 71 U. 572, 
268 P. 561. 
7. Patents. 
Record of patent is admissible in evi-
dence when record shows that such patent 
was duly executed and verified as provided 
by law. Tate v. Rose, 35 U. 229, 99 P. 
1003. 
8. Actual notice. 
The demands of this section are an-
s.wered if a party dealing with the land 
has information of a fact or facts that 
would put a prudent man upon inquiry, 
and which would, if pursued, lead to 
actual knowledge of the state of the title; 
and this is actual notice. Toland v. Corey, 
6 U. 392, 24 P. 190, aff'd 154 U. S. 499, 
38 L. Ed: 1062, 14 S. Ct. 1144. 
Actual occupancy is enough to put 
parties dealing with the premises upon 
inquiry. Toland v. Corey, 6 U. 392, 24 
P. 190, aff'd 154 U. S. 499, 38 L. Ed. 1062, 
14 S. Ct. 1144. 
Under this section actual possession and 
occupancy amounts to "actual notice" to 
all the world of grantee's rights, though 
his deed is not recorded. Neponset Land 
& Live Stock Co. v. Dixon, 10 U. 334, 37 
P. 573, applying 2 Comp. Laws 1888, 
§ 2611, which is substantially similar to 
present section. 
Attaching creditors, who had actual 
notice of assignment for benefit of credi-
tors, held not in position to object that 
statutory notic·e of assignment was not 
given. Snyder v. Murdock, 20 U. 407, 
418, 59 P. 88. 
9. Effect of failure to record. 
Under this section a deed as between 
'the parties and those having notice there-
·of is good without any acknowledgment, 
and actual possession constitutes notice. 
Jordan v. Utah R. Co., 47 U. 519, 522, 156 
P. 939, applying Comp. Laws 1907, § 975, 
which is identical with present section. 
Where, after mortgage was executed on 
certain tract of land, owner executed deed 
to grantee on property not included in 
mortgage, which deed was not recorded, 
decree in action to foreclose mortgage on 
. . tract of land, including part conveyed to 
grantee, was not binding on grantee who 
was not party to such action. Federal 
Land Bank of Berkeley v. Pace, 87 U. 156, 
48 P. 2d 480, 102 A. L. R. 819. 
10. Priorities. 
Where contract vendor, notwithstanding 
that, when there was still bala11ce due on 
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purchase price, executed warranty deed in 
trust, for protection of purchaser and to 
secure loan, and made assignment of his 
interest with knowledge and consent of 
trustee and vendee, and subsequently 
creditor of vendor recovered judgment 
against him, and after sheriff's sale sold 
his interest to bank which recorded deed 
prior to assignment, held, bank was en-
titled to priority as against assignee. 
Huffaker v. First Nat. Bank of Brigham 
City, 52 U. 317, 173 P. 903. 
11. Acknowledgments. 
Acknowledgment taken by mortgagee 
himself as notary public is ,void; and mort-
gage, though recorded, is ineffective for 
purpose of notice, since it is not legally 
recordable. Norton v. Fuller, 68 U. 524 
251 P. 29. See 57-2-1 et seq. · 
Decisions- from other Jurisdictions. 
- California. 
Real estate or an interest in real estate 
can be aliened or assigned by a quitclaim 
deed, and such a deed is good as against 
even an unrecorded grant, bargain, and 
sale deed. Beach v. Faust, 2 Cal. 2d 290, 
40 P. 2d 822. 
The purpose of the recording laws is to 
protect those who honestly believe they 
are acquiring a good title, and who invest 
some substantial sum in reliance on that 
belief; these laws do not protect those 
whose ignorance of the title is deliberate 
and intentional, nor does a mere nominal 
consideration satisfy the requirement that 
a valuable cnnsideration must be paid. 
Beach v. Faust, 2 Cal. 2d 290, 40 P. 2d 822. 
Inasmuch as an assignment made by an 
owner in fee transferring an undivided 
interest in oil rights in his land is an 
assignment of an interest in real property, 
enforceable against a grantee of the fee in 
the general estate, recordation of such an 
assignment of oil rights imparts construe-
tive notice to a subsequent grantee of the 
fee in the general estate. Callahan v. 
Martin, 3 Cal. 2d 110, 43 P. 2d 788, 101 
A. L. R. 871. 
At common law no obligation existed 
compelling a grantee to record his deed; 
and although this common-law rule has 
been changed, the extent of the change 
is expressed in the statute. Noble v. 
Blanchard, 120 Cal. App. 664, 8 P. 2d 523. 
-Idaho . 
The vendor cannot excuse or justify 
himself for reconveying the land simply 
because a previous vendee has failed or 
neglected to record his deed. Madden v. 
Caldwell Land Co., 16 Idaho 59, 100 P. 
358, 21 L. R. A. (N. S.) 332. 
The recording of an instrument which 
is not entitled under the statute; to be 
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recorded cannot impart constructive no-
tice to anyone. Harris v. Reed, 21 Idaho 
364, 121 P. 780. 
The protection afforded by reason of 
the recording acts is purely statutory, 
and is not to be extended beyond their 
reasonable import. Ewald v. Hufton, 31 
Idaho 373, 173 P. 247. 
-Montana. 
Neither an attachment nor a judg-
ment constitutes a prior lien on real 
property against a vendee thereof in 
possession under a duly recorded contract 
of purchase from the record owner, in an 
action against the owner's subsequent 
grantee whose deed was not recorded, and 
as to which the contract purchaser has 
no knowledge. Piccolo v. Tanaka, 78 Mont. 
445, 253 P. 890. 
Collateral References. 
Deedse=:>82; Vendor and Purchasere=o 
229 (2). 
26 C.J.S. Deeds § 74; 66 C.J. Vendor 
and Purchaser § 938. 
Generally, 45 Am. Jur. 419, Records and 
Recording Laws § 1 et seq. 
57-1-7. Applicability of section.-This act shall apply to all instru-
ments, whether recorded prior to or subsequent to the effective date 
hereof, but as to instruments which have been recorded prior thereto, 
it shall not apply until one year from its effective date. 
History: L. 1945, ch. 106, § 2; 1947, ch. 
97, § 2; C. 1943, Supp., 78-1-6.10. 
Collateral References. 
Vendor and Purchasere=:>229(2). 
66 C.J. Vendor and Purchaser § 938. 
57-1-8. Powers of attorney-To be recorded.-Every power of attor-
ney, or other instrument in writing, containing a power to convey any 
real estate as agent or attorney for the owner thereof, or to execute as 
agent or attorney for another any conveyance whereby any real estate 
is conveyed or may be affected, shall be acknowledged or proved, and 
certified and recorded, as conveyances whereby real estate is conveyed 
or affected are required to be acknowledged or proved and certified and 
recorded. 
History: R. S. 1898 & C. L. 1907, § 1977; 
C. L. 1917, § 4877; R. S. 1933 & C. 1943, 
78-1-7. 
Comparable Provisions. 
Idaho Code 1947, § 55-806 (instrument 
executed by attorney in fact must not be 
recorded until power of attorney is filed 
for record in same office). 
See also Mich. Stats. Ann., § 565.36. 
Cross-Reference. 
Powers of attorney and other written 
instruments may be sent by telegraph or 
telephone, 69-1-2. 
1. Determination of character of instru-
ment. 
Whether an instrument is a general 
power of attorney or an absolute con-
veyance of property in fee simple de-
pends upon intention of parties. Coltharp 
v. Coltharp, 48 U. 389, 160 P. 121. 
Collateral References. 
Principal and Agente=:>10(2). 
2 C.J.S. Agency § 27. 
Contract for development and sale of 
land as creating a power coupled with in-
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terest or supporting an equitable lien, 65 
A. L. R. 1080. 
Deed, mortgage, or will not referring 
to power as exercise thereof, 127 A. L. R. 
248. 
Effect of partial invalidity of attempted 
exercise of power of appointment, 121 A. 
L. R. 1226. 
Failure to record or delay in recording 
an instrument affecting real property as 
basis of estoppel in favor of creditors not 
directly within protection of recording 
acts, 52 A. L. R. 183, 
Power of attorney as authorizing gift 
or conveyance or transfer without a pres-
ent consideration, 73 A. L. R. 884. 
Powers of sale as including power to 
exchange, 63 A. L. R. 1003. 
Power to appoint realty in fee or per-
sonalty absolutely as including power to 
appoint lesser estate or interest, 121 A. L. 
R. 139. 
Presumption or burden of proof as to 
whether or not instrument affecting title 
to property is recorded, 53 A. L. R. 668. 
Property covered by power of appoint-
ment as subject to claims of donee's cred-
itors, 121 A. L. R. 803. 
Recording laws as applied to power of 
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attorney under which deed or mortgage 
is executed, 114 A. L. R. 660. 
Right to delegate power to appoint 
property, 104 A. L. R. 1459. 
Right to exercise power of sale of real 
estate after time limited by will, 31 A. 
L. R. 1394. 
Validity of exercise of power of appoint-
ment as affected by purpose, request, 
agreement or condition that appointee 
benefit, or knowledge that he intends to 
benefit, one not an object of the power, 
115 A. L. R. 930. 
When power to appoint property re-
garded as a power in trust which equity 
will exercise in event of donee's failure, 
80 A. L. R. 503. 
Will executed before creation of power 
to appoint property as execution of power, 
91 A. L. R. 621. 
57-1-9. Revocation to be recorded.-N o such power of attorney or other 
instrument shall be deemed to be revoked by any act of the person by 
whom it was executed until the instrument containing such revocation 
shall be filed for record in the same office in which the instrument con-
taining the power is recorded, or until it is cancelled of record as pro-
vided by law. 
History: R. S. 1898 & C. L. 1907, § 1978; 
C. L. 1917, § 4878; R. S. 1933 & C'. 1943, 
78-1-8. 
Comparable Provisions. 
Deering's Cal. Civ. Code, § 1216; Idaho 
Code 1947, § 55-814; Mont. Rev. Codes 
1947, § 73-204 (no instrument containing 
power to convey or execute instruments 
affecting real property, which has been 
recorded, is revoked by act of party by 
whom executed, unless instrument con-
tai:uing revocation is recorded in same 
office in which instrument containing the 
power was recorded). 
Iowa Code 1950, § 558.1 (all instru-
ments containing a power to convey, 
or in any manner relating to real es-
tate, are held to be instruments affect-
ing same; no such instrument, when 
certified and recorded, can be revoked 
as to third parties until instrument con-
taining such revocation is acknowledged 
and filed for record in same office in which 
instrument containing such power is 
recorded). 
See also Mich. Stats. Ann., § 565.37; 
McKinney's N. Y. Consol. Laws, Real 
Property Law, § 326; Wis. Stats. § 235.54. 
Decisions from other Jurisdictions. 
- California. 
Power of attorney from wife to her 
husband which had been revoked as of 
record could not be revived by any oral 
declaration of the wife; so solemn an 
instrument as a power of attorney, when 
once revoked by a writing of equal solem-
nity, may not be reinstated and revivified 
by mere oral declaration. People v. Tufts; 
167 Cal. 266, 139 P. 78. 
Where widow objected to probate of 
will of her deceased husband on 
ground that testator had executed a 
general power of attorney to her after 
the date of the will, said testator be-
li.&ving that the will had been revoked, 
the court properly sustained demurrer 
to the objections, inasmuch as the ex-
ecution of the subsequent power of at-
torney to the widow was a matter of 
no consequence, it having ceased to be 
operative upon death of decedent, and in 
its execution it could in no sense be 
given effect as a revocation of the prior 
duly executed will. In re Kilborn, 5 
Cal. App. 161, 89 P. 985. 
-Iowa. 
The execution of a power of attorney, 
authorizing a person therein named to 
convey lands to another upon certain 
conditions and for certain purposes, does 
not vest any interest in the land in the 
person to whom such conveyance is au-
thorized to be made. Tharp v. Brenneman, 
41 Iowa 251. 
Collateral Reforences. 
Principal and Agente=o39. 
2 C.J.S. Agency § 80. 
Revocability of power or agency to 
collect interest in estate, 7 A. L. R. 947. 
What constitutes power coupled with 
interest within rule as to termination of 
agency, 64 A. L. R. 380. 
57-1-10. After-acquired title passes.-If any person shall hereafter 
convey any real estate by conveyance purporting to convey the same in 
fee simple absolute, and shall not at the time of such conveyance have 
the legal estate in such real estate, but shall afterwards acquire the same, 
the legal estate subsequently acquired shall immediately pass to the 
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grantee, his heirs, successors or assigns, and such conveyance shall be 
as valid as if such legal estate had been in the grantor at the time of 
the conveyance. 
History: R. S. 1898 & C. L. 1907, § 1979; 
C. L. 1917, § 4879; R. S. 1933 & C. 1943, 
78-1-9. 
Comparable Provisions. 
Deering's Cal. Civ. Code, § 1106; Idaho 
Code 1947, § 55-605; Mont. Rev. Codes 
1947, § 67-1609 (where person purports by 
prcper instrument to grant real property 
in fee simple, and subsequently acquires 
title or claim of title thereto, same passes 
by operation of law to grantee or his 
successors; Idaho provision reads "con-
vey or grant"). 
Iowa Code 1950, § 557.4 (where deed 
purports to convey greater interest 
than grantor was at time possessed of, 
after-acquired interest of grantor, to ex-
tent of that which deed purports to con-
vey, inures to benefit of grantee; but if 
wife or husband of grantor joins in 
conveyance for purpose of relinquishing 
dower or homestead only, and subse-
quE-ntly acquires an interest therein, such 
interest is not held to inure to benefit of 
gn:ntee). 
Oross-References. 
After-acquired title in probate proceed-
ings, 75-10-28. 
Title acquired after devise under terms 
of will, 74-1-37. 
1. After-acquired title. 
Where one who conveyed coal lands 
subsequently acquired title to lands by 
patent, after-acquired title inured to 
grantee. Ketchum v. Pleasant Valley Coal 
Co., 257 F. 274. 
Under this section, one who conveys 
coal lands before he has applied to the 
government to purchase the same, con-
veys a good title thereto. Ketchum Coal 
Co. v. Pleasant Valley Coal Co., 50 U. 
395, 168 P. 86, app)yiug identical section 
in Comp. Laws 1907. 
2. Estoppal. 
Where grantor purporting to convey 
title to mining claims desc1·ibed them in 
.his deed by name of claim and survey 
number, he was estopped from making 
any claim to property described in deed 
when he subsequently acquired title there-
to. Wall v. Utah Copper Co., 277 F. 55. 
Decisions from other Jurisdictions. 
- California. 
Conveyance of a title in fee simple 
absolute, expressly pmporting to con-
vey all after-acquired interest of grantor, 
opqrated upon all the interest thereafter 
acquired by him, and caused it to inure 
to benefit of grantee and of his heirs. 
Green v. Green, 103 Cal. 108, 37 P. 188. 
A deed which purports to convey a 
fee, passes after-acquired title regard-
less of any intervening deed to another 
grantee with notice of the prior deed, 
and this rule applies where the grantor, 
at the time of the execution of the deed, 
owned an undivided interest, and it would 
even apply where the grantor had no title 
whatsoever. Maxwell v. Carlon, 30 Cal. 
App. 2d 356, 86 P. 2d 666. 
-Iowa. 
A mortgage . containing covenants of 
general warranty will, as between the 
mortgagor and the mortgagee, pass an 
after-acquired title. Edwards v. Daven-
port, 20 F. 756, 4 McCrary (U. S.) 34; 
Rice v. Kelso, 57 Iowa 115, 7 N. W. 3, 
10 N. W. 335. 
The rule that a subsequently acquired 
title inures to the benefit of the mort-
gagee is applicable in the case of an 
acquisition of title to public lands. 
Marshall v. Bush, Morris 275, afl''d 6 How. 
(U. S.) 284. 
A conveyance by. an heir of all his 
right to the estate of decedent held 
sufficient to cover his interest in the 
real property of such d.ecedent. Thorn-
ton .v. Mulquinne, 12 Iowa 549, 79 Am. 
Dec. 548. 
Where one who has only a life estate 
in property gives a mortgage thereon 
purporting to convey the fee and after-
wards by inheritance becomes vested with 
the fee title, the additional title thus ac-
quired inures to the benefit of the mort-
gagee. Whitley v. Johnson, 135 Iowa 620, 
113 N. W. 550. 
A mortgage conveying the grantor's 
present interest in certain property, to 
which she only had an expectancy as an 
heir apparent of her mother, did not, by 
reason of Code 1927, § 10043 (Code 
1939, § 10043), providing that where a 
deed purports to convey a greater in-
terest than the grantor at the time pos-
sessed, any after-acquired interest of the 
grantor inures to the benefit of the 
grantee, convey an interest subsequently 
acquired by the grantor as her mother's 
heir, the mortgage not purporting to 
convey any right in the land described, 
except that which she possessed at the 
date of the mortgage. Lee v. Lee, 207 
Iowa 882, 223 N. W. 888. 
Purchaser, entitled to rescind contract 
for inability of vendor to convey title. at 
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date agreed, was also entitled to vendee's 
lien on the property for purchase money 
paid, the vendor having subsequently ac-
quired title thereto. Dolliver v. Elmer, 220 
Iowa 348, 260 N. W. 85. 
-Montana. 
A grant deed of a part of a mining 
claim from plaintiff's decedent to de· 
fendant, if it conveyed any ground at 
all, passed decedent's after•acquired title 
therein. Collins v. McKay, 36 Mont. 123, 
92 P. 295, 122 Am. St. Rep. 334. 
Title acquired under a homestead pat· 
ent by a third party and deeded to defend• 
ant did not inure to benefit of plaintiff 
insurance company which had brought the 
present action to quiet title to tract of 
land, claiming title thereto by virtue of a 
foreclosure sale, followed by sheriff's 
deed. Phoenix Mut. Life Ins. Co. v. Brain• 
ard, 82 Mont. 39, 265 P. 10. 
Collateral References. 
Estoppel~3 7. 
31 C.J.S. Estoppel § 22. 
After-acquired title, 16 Am. Jur. 629, 
Deeds § 338 et seq. 
After•acquired title, doctrine as be• 
tween one who took before and one who 
took after common grantor or mort• 
gagor acquired title, 25 A. L. R. 83. 
Doctrine of after·acquired title as be• 
tween one who took before and one who 
took after common grantor or mortgagor 
acquired title, 25 A. L. R. 83. 
Estoppel to set up subsequently acquired 
title as applicable to conveyance by exe• 
cutor, administrator or testamentary trus• 
tee, 93 A. L. R. 231. 
Nature of conveyance or covenants 
which will create estoppel to assert after• 
acquired title or interest in real property, 
58 A. L. R. 345. 
57-1-11. Claimant out of possession may convey.-Any person claiming 
title to any real estate may, notwithstanding there may be an adverse 
possession thereof, sell and convey hi'l interest therein in the same manner 
and with the same effect as if he WP-re in the actual possession thereof. 
History: R. S. 1898 & C. L. 1907, § 1980; 
C. L. 1917, § 4880; R. S. 1933 & C. 1943, 
78-1-10. 
Comparable Provisions. 
Deering's Cal. Civ. Code, § 1047; Idaho 
Cocle 1947, § 55•503; Mont. Rev. Codes 
1947, § 67 ·1506 (person claiming title to 
real property in adverse possession of an· 
other may transfer it with same effect as 
if in actual possession). 
Iowa Code 1950, § 557.5 ("adverse 
possession of real estate does not pre· 
vent any person from selling his inter• 
est in the same"). 
Decisions from other Jurisdictions. 
- California.. 
Although a grantor may acquire title 
by adverse possession against his grantee 
in spite of a preceding deed of convey• 
ance, where he retains hostile possession 
of the premises, openly and notoriously as• 
serting title thereto, this rule was inap· 
plicable to the case at bar inasmuch as 
there was no evidence that grantor had 
ever asserted title to the property hostile 
to the grantee after her execution and 
delivery of the deed. Merrit v. Rey, 104 
Cal. App. 700, 286 P. 510. 
-Iowa. 
Even apart from a statutory provi• 
sion that adverse possession shall not 
prevent a conveyance, by the owner, 
of his interest, it is doubtful whether 
the common-law rule, which prohibited 
a sale of property in th.e adverse posses• 
,gion of another, should longer apply, 
things in action now being assignable. 
Foster v. Young, 35 Iowa 27. 
Collateral References. 
Champerty and Maintenance~7(1). 
14 C.J.S. Champerty and Maintenance 
§ 30. 
57-1-12. Form of warranty deed-Effect.-Conveyances of land may 
be substantially in the following form: 
WARRANTY DEED 
............................ (here insert name), gr an tor, of ............................ ( insert 
place of residence), hereby conveys and warrants to ..... : ..... -................ (insert 
name), grantee, of ............ :.'.' ..' ........................... (insert place of residence), for 
the sum of .... -.... : .......................... '. .. , .................... dollars, the following described 
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tract ............ of land in ........................................................................ County, Utah, 
to-wit: (here describe the premises). 
Witness the hand of said grantor this ................ day oF ............................... , 
19 ................ . 
Such deed when executed as required by law shall have the effect of 
a conveyance in fee simple to the grantee, his heirs and assigns, of 
the premises therein named, together with all the appurtenances, rights 
and privileges thereunto belonging, with covenants from the grantor, 
his heirs and personal representatives, that he is lawfully seised of the 
premises; that he has good right to e:onvey the same; that he gu!lrantees 
the grantee, his heirs and assigns in the quiet possession thereof; that 
the premises are free from all encumbrances; and that the grantor, his 
heirs and personal representatives will forever warrant and defend the 
title thereof in the grantee, his heirs and assigns against all lawful claims 
whatsoever. Any exceptions to such covenants may be briefly inserted 
in such deed following the description of the land. 
History: &. S. 1898 & C. L. 1907, § 1981; 3. Covenants running with land. 
C. L. 1917, § 4881; R,. S. 1933 & C. 1943, The .question as to what covenants 
78-1-11. run with the land is a matter of gen• 
1. Signature. 
The signing of the deed by a witness 
is an essential part of the deed as 
against a stranger even though it is 
acknowledged. Tarpey v. Deseret Salt Co., 
5 U. 205, 210, 14 P. 338. 
2. Appurtenances. 
Ou severance of estate by sale of part 
thereof, all easements of permanent 
character that have been created in 
favor of land sold, and which are open 
and plain to be seen, and are reason-
ably necessary :for its use and con• 
venient enjoyment, unless expressly re• 
served by grantees, pass as appurte• 
nances to land, and cement walk con• 
structed in :front of several lots which 
wa~ used as easement in connection 
with use and occupation of lots passed 
as an appurtenance to lots on sale there-
of. Rollo v. Nelson, 34 U. 116, 96 P. 263, 
26 L. R. A. (N. S.) 315. 
A warranty deed conveys the fee sim· 
ple title "together with all the appurte• 
nances, rights and privileges thereunto 
belonging," by force of this section, un• 
less some rights are reserved by the 
terms of the conveyance. Accordingly, 
deed conveyed the prescriptive right to 
conduct water through ditch along the 
right-of.way without any mention of 
such right, because such easement for 
au appurtenant water right is an ap-
purtenance to the laud. Petrofesa v. 
Denver & Rio Grande Western R. Co., 
110 U. 109, 169 P. 2d 808. 
240 
eral real property law. It may be stated, 
however, that personal covenants do not 
pass to a subsequent grantee, except by 
assignment. H. T. & C. Co. v. Whitehouse, 
47 U. 323, 329, 154 P. 950, L. R. A. 1916D, 
611. 
A parol agreement in uo event runs 
with the land. Knight v. Southern Pac. 
R. Co., 52 U. 42, 56, 172 P. 689. 
Covenants of general warranty and 
;for quiet enjoyment are covenants run• 
ning with the land. Van Cott v. Jacklin, 
63 U. 412, 226 P. 460; East Canyon Land 
& Stock Co. v. Davis & Weber Counties 
Canal Co., 65 U. 560, 238 P. 280. 
4. Water rights. 
Deed of general warranty of quiet 
and peaceable possession does not warrant 
water rights unless they are appurtenant 
to land conveyed. George v. Robison, 23 
U. 79, 63 P. 819. 
5. Eviction as breach of warrauty. 
Where paramount title is in sovereign, 
purchaser may yield to that title, and 
such yielding constitutes constructive 
eviction which will suppOl't action on 
covenant of warranty. East Canyon Land 
& Stock Co. v. Davis & Weber Counties 
Canal Co., 65 U. 560, 238 P. 280. 
6. Limitation of actions. 
Statute of limitations begins to run 
on action on covenant of warranty from 
time of eviction, and when title is in 
United States, from time purchaser rec-
ognized and yielded to such paramount 
title so that such an action was not 
barred by former section 104•2-22 where 
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it was commenced within year after pur-
chaser found that title was in United 
States. East Canyon Land & Stock Co. v. 
Davis & Weber Counties Canal Co., 65 U. 
560, 238 P. 280. 
A covenant against encumbrances in 
warranty deed is, in effect, a covenant 
to indemnify where encumbrance is 
charge or lien against land which can 
be extinguished by payment, and hence 
statute 9f limitations begins to run when 
grantee is damnified so that action by 
grantee to recover amount paid to ex-
tinguish tax lien brought within six 
years from time of payment, but more 
than six years from time deed was given, 
was not barred by limitations. Soderberg 
v. Holt, 86 U. 485, 46 P. 2d 428, 99 A. L. R. 
1041. 
7. Defenses. 
Covenants of warranty for quiet en-
joyment are inserted in deeds of con-
veyance for protection of purchaser as 
against any defect of title, and h_e has a 
right to rely on the deed as written as 
against verbal statements to the con-
trary so that in action by purchaser 
of 1a'nd, who had been evicted from a 
part thereof which was included in the 
description in the deed, against person 
who had conveyed land to purchaser's 
grantor, defense that boundary line was 
plainly marked upon the ground was 
without merit, since allowance of such 
defense would have been same as per-
mitting variation of deed by parol. Van 
Cott v . .Jacklin, 63 U. 412, 226 P. 460. 
8. Words of conveyance. 
Deed of assignment of realty, contain-
ing words "grant, bargain, sell, convey, 
assign and deliver to party of second 
part,"' is sufficient to convey fe~-sim~le 
interest without use of words of mhent-
ance, such as "heirs.'' Wilson v. Sullivan, 
17 U. 341, 348, 53 P. 994. 
9. Construction of deed. 
The term "encumbrance," as used in 
deed of conveyance, means every right 
to or interest in land which may exist 
in third versons, to diminution of value 
of land, but consistent with passing 01' 
fee by conveyance. Boothe v. Wyatt, 54 
U. 550, 183 P. 323. 
Where deceased, after entering into 
con tract of sale of realty with purchaser 
in which his wife joined and which pro-
vided that purchase price should be paid 
in monthly payments, executed deed to 
purchaser which was to be delivered 
after all payments were made, and con-
temporaneously executed deed to wife, 
held, deceased intended that wife have 
monthly payments, since that was only 
right and privilege deceased had, and 
hence, could convey. Dineris v. Phelan, 
62 U. 387, 395, 219 P. 1114. 
Quitclaim deeds do not imply the con-
veyance of any particular interest in the 
property. Grantee acquires only interest 
of his grantor, "be that interest what it 
may." Nix v. Tooele County, 101 U. 84, 118 
P. 2d 376. 
10. Determination of character of in-
strument. 
An instrument which contains the 
names of the parties to it, the considera-
tion, and a description of the property, 
is a deed, even though the description is 
not by metes and bounds, nor by num-
bers, but the land is identified by refer-
ence to another deed then on record. 
These elements, taken with the words 
"gift" and "deed," are sufficient to con-
stitute the writing a deed of conveyance. 
Cereghino v. Wagener, 4 U. 514, 520, 11 
P. 568. 
Whether an instrument is a deed of 
conveyance or a power of attorney de-
pends upon the intention of the parties as 
expressed therein. Coltharp v. Coltharp, 
48 U. 389, 160 P. 121. 
11. Liability of grantor. 
Grantor of warranty deed held liable 
for all damages sustained by grantee by 
reason of encumbrance of materialman's 
lien against premises. Boothe v. Wyatt, 54 
U. 550, 183 P. 323. 
12. Way of necessity. 
Where subdivider of farm land into 
city lots conveys separate lots to differ-
ent persons by warranty deeds, pur-
chaser of second lot cannot assert right 
to use of irrigation ditch passing through 
first purchaser's lot, either on theory that 
subdivider reserved easement by implica-
tion or that second purchaser could assert 
"way of necessity" under common law for 
passage of waters over private lands_, in 
view of former sections 100-1-6 and 104-
61-1, subd. (5), giving right of eminent 
domain in such cases. Alcorn v. Reading, 
66 U. 509, 243 P. 922. To the extent that 
tliis case holds that there can be no 
easement by implied grant because of 
right to condemn, it is overruled, true 
test being reasonable necessity existing 
therefor. Adamson v. Brockbank, 112 U. 
52, 185 P. 2d 264. 
One claiming "way of necessity" across 
another's lands has burden of showing 
that another way could not be had with-
out unreasonable labor and expense. Al-
corn v. Reading, 66 U. 509, 243 P. 922. 
Reservation of easement of right-of-way 
in deed conveying land is equivalent for 
purpos<1 of creation of easement to an ex-
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press grant of easement by grantee of 
land, and latter and his successors in 
interest may be restrained from interfer-
ing with use of way by successors in in-
terest of grantor. Brown v. Christopher, 
67 U. 278, 247 P. 503. 
13. Evidence. 
Where there was latent ambiguity as 
to existence of ditch and right-of-way 
as appurtenant to land conveyed by deed, 
parol evidence was admissible. Egelund v. 
Fayter, 51 U. 579, 172 P. 313. 
Where deed, while conveying appurte-
nances as matter of law, was silent as 
to just what appurtenances were, latent 
ambiguity existed which could be explained 
by pa.rol testimony. Wade v. Dorius, 52 
U. 310, 173 P. 564. 
Evidence is admissible to establish what 
was appurtenant to property under deed 
in statutory form as provided by this sec-
tion, which has effect of passing all ap-
purtenances to property, as not varying 
terms of written instrument. Adamson v. 
Brockbank, 112 U. 52, 185 P. 2d 264. 
14. Presumptions. 
Possession under deed regular upon 
its face carries with it presumption of 
regularity notwithstanding it · was not 
recorded until after death of grantor. 
In re Helin's Estate, 55 U. 572, 188 P. 
633. 
Warranty deed absolute in form is pre-
sumed to convey fee-simple title, or at 
least whatever title grant.or has. Bybee 
v. Stuart, 112 U. 462, 189 P. 2d 118. 
15. Merger. 
Where grantee had notice that merger 
of legal and equitable title was not in-
tended by quitclaim deed from holder 
of legal title to mortgagee who had 
instituted foreclosure action, warranty 
deed could not be relied upon to estab-
lish such merger. O'Reilly v. McLean, 
84 U. 551, 37 P. 2d 770. 
Collateral References. 
Deedse:,,29, 
26 C.J.S. Deeds § 22. 
Formal requisites, 16 Am. Jur. 467, 
Deeds § 47 et seq. 
Affirmative covenants as running with 
land, 118 A. L. R. 982. 
Agreement in respect of water rights 
in stream as creating a mere personal ob-
ligation, covenant running with the land, 
or an easement, 127 A. L. R. 835. 
Benefit of provision in deed which limits 
or qualifies grant or reservation of min-
eral rights, as passing to subsequent 
grantee or encumbrancer of land, upon the 
theory that it is a covenant running with 
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the land, or upon the ground that it cre-
_ates au interest in the land and passes 
as such, 151 A. L. R. 818. 
Boundaries, rights and remedies in case 
of encroachment of trees, shrubbery, or 
other vegetation across, 76 A. L. R. 1111. 
Boundary line, establishment by oral 
agreement 01· acquiPscence, 69 A. L. R. 
1430. 
Breach of covenant which does not run 
with the land as affecting right of re-
mote grantee to recoveP under separate 
covenant that does, 45 A. L. R. 513. 
Change of neighborhood in restricted 
district as affecting restrictive covenant, 
103 A. L. R. 734. 
Change of neighborhood or other con-
ditions as ground of affirmative relief by 
cancellation of restrictive covenant, 88 
A. L. R. 405. 
Character as conditional limitation or 
condition subsequent or as covenant, of 
provision of recital in deed as to purpose 
for which land is to be used, as affected by 
fact that deed was voluntary or for merely 
nominal consideration, 116 A. L.· R. 76. 
Character as condition, limitation, cove-
nant, or trust of provision in deed as to 
purpose for which property is to be used, 
as affected by introduction with word 
"provided" or its derivatives, 135 A. L. 
R. 1135. 
Conclusiveness of manual delivery of 
deed to grantee as an effective legal de· 
livery, 141 A. L. R. 305. 
Conflict between granting and habendum 
clauses as to estate conveyed, 131 A. L. 
R. 1239. . 
Covenants prohibiting erection of build-
ing within stated distance of side line of 
lot, 1 A. L. R. 329. 
Deed: 
- as eonveying fee or easement, 136 A. 
L. R. 379. 
- as passing right to proceeds of con-
demnation proceedings pending at time 
made, 82 A. L. R. 1063. 
- as superseding or merging. obligations 
imposed by antecedent contract upon ven-
dee, 84 A. L. R. 1041. 
- as superseding or merging provisions 
of antecedent contract imposing obliga-
tions upon vendor, 84 A. L. R. 1008. 
- boundary under conveyance bordering 
on railroad right-of-way, 85 A. L. R. 404. 
- conclusiveness of manual delivery of 
deed to grantee, 56 A. L. R. 746. 
- conditions or covenants in deed of 
property for streets relating to use of 
property or street, 69 A. L. R. 1047. 
- conflict between granting and haben-
dnm clauses as to estate conveyed, 84 A. 
L. R. 1054. 
- delivery to third person to be deliv-
ered to grantee after grantor's death, 52 
A. L. R. 1222. 
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- deposit in mail as delivery, 5 A. L. 
R. 1664. 
- description with reference to high-
v12y as carrying title to center or side of 
highway, 47 A. L. R. 1276. 
- easement as breach of covenant 
against encumbrances, 64 A. L. R. 1479. 
- effect of unauthorized delivery or 
fraudulent procurement of escrow on title 
or interest in property, 54 A. L. R. 1246. 
- encumbrance undischarged and un-
enforced as affecting rights and damages 
under covenant against encumbrances, 44 
A. L. R. 410. 
- executed in blank as to name of 
grantee, 75 A. L. R. ll08. 
- execution in representative or fidu-
ciary capacity as estoppel of one in his 
individual capacity; 64 A. L. R. 1556. 
- in consideration of support as cre.-
ating lien or charge upon the land con-
veyed, 64 A. L. R. 1250. 
- in consideration of support of grantor 
as creating an estate upon condition or a 
conditional limitation, 76 A. L. R. 742. 
. - legal significance and effect of phrase 
"more or less," 70 A. L. R. 368. 
- liability of grantee assuming mort• 
gage to grantor, 97 A. L. R. 1076. 
- location of division line as affected 
by street, 6 A. L. R. ll65. 
- oil, gas or other mineral rights in 
land as affected by language in convey-
ance specifying purpose for which prop· 
erty is to be used, 39 A. L. R. 1340. 
- outstanding interest of unknown heir 
as affecting title under or through convey-
ance by known heirs, 38 A. L. R. 1061. 
- parol evidence in relation to assump-
tion of mortgage debt by grantee of mort-
gaged property, 84 A. L. R. 355, 
- particular description as prevailing 
over general, 72 A. L. R. 410. 
- pe1·sonal obligation of purchaser of 
property for mortgage debt as arising from 
transaction or agreement between mort· 
gagee and purchaser who did not assume 
mortgage, 94 A. L. R. 1329. 
- placed in escrow to be delivered to 
grantee upon failure to pay debt due him 
as mortgage, 65 A. L. R. 120. 
- promise to furnish separate instru• 
ment of guaranty or title as dependent or 
independent covenant, 48 A. L. R. 371. 
- protection as against third pel'Sons of 
grantor tricked into delivering deed with-
out getting cash payment contemplated, 
57 A. L. R. 759. 
- quantum of estate granted by a deed 
as affected by covenant, 47 A. L .. R. 869. 
- quantum of estate passing to grantee 
·as affected by language purporting to ex-
press his intention that property is to go 
to third person upon his death, 52 A. L. 
R. 540. 
- 1·ecovery by vendee of money paid 
uurler mistake of fact as to vendor's title, 
36 A. L. R. 482. 
- reference to tree, or simila1· monu-
ment, as giving title to center thereof, 2 
A. L. R. 1428. 
- relief in equity from deed on ground 
of intoxication, 6 A. L. R. 331. 
- remedy of grantee in possession under 
deed with covenants of title, independent-
ly of an ae.tion on covenants, where 
grantor's title defective, 65 A. L. R. ll42. 
- reservation by grantor of the right 
to require payment for existing party 
wall when used, 52 A. L. R. 494. 
- reservation of right to hunt and fish 
with like right to grantee as limiting 
right of grantee to actual owners of land, 
32 A. L. R. 1533. 
- reservation of vendor's lien as pre-
venting severance of estate in mineral 
from estate in surface by deed otherwise 
having that effect, 29 A. L. R. 618. 
- reservation or exception in favor of 
stranger, 39 A. L. R. 128 . 
- right of child en ventre sa mere to 
take under conveyance or devise of present 
interest to pa1·ent and children, 50 A. L. 
R. 619. 
- right of present claimant of title as 
against original or intermediate grantor 
to reformation to correct error in descrip-
tion common to conveyances in chain of 
title, 89 A. L, R. 1444. 
- rights and remedies upon death, in 
lifetime of grantor, of grantee in deed in 
consideration of future support, 34 A. L. 
R. 136. 
- rights and remedies where depositary 
fails or refuses to deliver instrument or 
property placed in escrow notwithstand-
ing performance of conditions of delivery, 
95 A. L. R. 293. 
- rights as between grantees in sev-
eralty of lots or parts of same tract where 
actual measurements vary from those 
given in the deeds or indicated on map or 
plat, 97 A. L. R. 1227. 
- specific description with reference to 
water as marking extent of grantee's 
ownership of submerged land and shore, 
74 A. L. R. 597. 
- unpaid public improvement as breach 
of covenant or defect in vendor's title, 
72 A. L. R. 302. 
- validity and effect of provisions in-
dicating intention to postpone or limit 
rights of grantee until after death of 
grantor, 76 A. L. R. 636. 
Deed of one acquiring vendor's title as 
meeting vendor's obligation, 109 A. L. R. 
182. 
Deed or mortgage of real estate as af-
fecting right to oil and gas or royalty 
interest under existing lease, 140 A. L. R. 
1280. 
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Delivery of a deed without manual 
transfer or record, 129 A. L. R. 11. 
Delivery of deed as conditioned on ob-
taining signature of another as -grantor, 
140 A. L. R. 265. 
Description in deed or mortgage as 
"all" of grantor's property, or "all" of his 
property in certain locality, sufficiency and 
effect, 55 A. L. R. 162. 
Description of land in deed or mortgage 
by reference to map, plat, plan, sketch, or 
diagram as prevailing over description by 
words, 130 A. L. R. 643. 
Designating grantee in deed or mort-
gage by firm name, 1 A. L. R. 564. 
Distinction between condition and cove-
nant in grant of land for church purposes, 
7 A. L. R. 1429. 
Duration of covenant for partial release 
from mortgage, 115 A. L. R. 1038. 
Duty of vendor of real property to dis-
close to purchaser condition of building 
thereon which affects health or safety of 
persons using same, 141 A. L. R. 967. 
Easement by prescription for use of land 
near boundary line, 58 A. L. R. 1037. 
Effect of deed in which the word "trus-
tee" follows the name of grantee, but does 
not set out terms of trust or name the 
beneficiary, 137 A. L. R. 460. 
Effect of filing affidavit of forgery 
against ancient deed, 18 A. L. R. 908. 
Effect of provision in deed purporting 
to except or reserve a ·right in the grantor 
in respect of land or interest which he 
does not own, 136 A. L. R. 644. 
Effect of supplying of description of 
property conveyed after manual delivery 
of deed or mortgage, 11 A. L. R. 2d 1372. 
Equitable or incipient easement as 
breach of covenant against encumbrances, 
16 A. L. R. 1066. 
Estoppel of wife (or her privies) who 
joins in husband's deed or mortgage to 
assert title or interest, other than dower 
or homestead rights, superior to that of 
grnntee or mortgagee, 107 A. L. R. 309. 
Express covenant restricting property 
conveyed as raising a corresponding im-
plied covenant as to property retained by 
the grantor, 60 A. L. R. 1216. 
Failure or delay of original grantee to 
assert or exercise right-of-way by neces-
sity as precluding subsequent assertion or 
exercise, 133 A. L. R. 1393. 
Fixtures: 
- agreement with landowner that ar-
ticles shall not become as affecting rights 
of subsequent purchaser or mortgagee of 
land, 58 A. L. R. 1352. 
- constructive annexation, for purpose 
of law, of fixtures where articles or parts 
not in themselves physically annexed arc 
used in connection or association with 
articles or parts that are so annexed, 109 
A. L. R. 1424. 
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-- cotton gin, 70 A. L. R. 1128. 
- damages for wr.ongful removal or de• 
struction, 69 A. L. R. 914. 
- electric fan, 62 A. L. R. 251. 
- electric range, 62 A. L. R. 211. 
- garage, 36 A. L. R. 1519. 
- gas range, 7 A. L. R. 1578. 
- parol exception of fixtures from con-
veyance or lease, 136 A. L. R. 1286. 
- pavement, flooring, platform, walks 
and the like, 13 A. L. R. 1454. ' 
- pipe organ, 62 A. L. R. 368. 
- refrigerator or refrigerating plant, 64 
A. L. R. 1222. 
- right of conditional seller to claim 
lien on realty, 58 A. L. R. 1121. 
- right of seller retaining title or lien 
as against purchasers or encumbrancers of 
the realty, 111 A. L. R. 362. 
- sink or other article connected with 
plumbing, 81 A. L. R. 1441. 
- spur or switch track, 21 A. L. R. 1089. 
- water heater, 48 A. L. R. 1146. 
:E'orbidding manufacture or sale of li-
quor as breach of covenant of title or 
against encumbrances or negativing mark-
etable title, 51 A. L. R. 1460. 
Fraud predicated upon misrepresenta-
tion by grantee or transferee regarding 
grantor's or transferrer's title, 136 A. L. 
R. 1299. 
. Gr~ntee's oral promise to grantor as giv-
mg rise to trust, 129 A. L. R. 689. 
Grantor's continued possession of land 
after execution of deed as notice of his 
claim adverse to title conveyed, 105 A. L. 
R. 845. 
Implied covenant by lessor to put lessee 
in possession, 70 A. L. R. 151. 
Implied covenant conveyance with ref-
erence to map, plat, or blueprint as to 
size of remaining lots or against further 
subdivision thereof, 57 A. L. R. 764. 
Inconsistency between description of 
land in instruments conveying same or af-
fecting title thereto and description in an-
other instrument referred to therein, 134 
A. L. R. 1041. 
Instrument conveying land, minerals, or 
mineral rights as raising implied obliga-
tion to drill and develop for oil and gas, 
137 A. L. R. 415. 
Liability of grantor in deed with cove-
nants, for expense of grantee's successful 
litigation with third party, 105 A. L. R. 
729. 
"Manufacturing" business or enterprise 
within covenant restricting use of real 
property, 81 A. L. R. 1047. 
Marketable title, 57 A. L. R. 1253. 
"Minerals;" what are within deed, lease, 
or license, 86 A. L. R. 983. 
Misrepresentation as to loan commit-
ment on real estate as ground of action, 
counterclaim, or rescission by vendee, 14 
A. L. R. 2d 1347. 
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Multiple residence as violation of re-
strictive covenant, 14 A . .L. R. 2d 1376. 
Nature of deed which -:nay be required 
of vendor who is unable to convey title 
for which he has contracted, 13 A. L. R. 
2d 1462. 
Nature of estate conveyed by deed for 
park or playground purposes, 15 A. L. R. 
2d 975. 
Outstanding right of dower as breach of 
covenant of title or against encumbrances 
in deed or mortgage of real estate, 141 
A. L. R. 482. 
Outstanding title or claim in grantee as 
breach of covenant in deed, 10 A. L. R. 
441. 
Payment or tender of unpaid purchase 
money as condition precedent to the right 
of a purchaser of land to rescind on the 
ground of defects in or want of title, 40 
A. L. R. 693. 
Presumption of delivery where deed is 
given by grantor to third person or comes 
into possession of grantee through third 
person, 12 A. L. R. 462. 
Presumption or circumstantial evidence 
to establish missing link in chain of title, 
67 A. L. R. 1333. 
Priority as between a purchaser of notes 
given under a contract for the sale of 
land and a mortgagee or grantee from the 
vendor, 35 A. L. R. 28. 
Provision in deed attempting to make 
reservation or exception _in favor of grant-
or's spouse, 129 A. L. R. 310. 
Provisions of deed restricting type of 
buildings or 3ther use of property, as cov-
enant or condition, 142 A. L. R. 197. 
Purported conveyance or transfer, based 
on consideration, which is ineffective to 
transfer the property, as subject of con-
structive trust, based on transferor's duty 
to complete the transfer, 12 A. L. R. 2d 
961. 
Quantum of estate granted by a deed as 
affected by covenant, 47 A. L. R. 869. 
Reference in deed or mortgage to pro-
portion of larger tract, inconsistent with 
other terms descriptive of property cov-
ered, 127 A. L. R. 1040. 
Reformation of conveyance, right to as 
depending upon consideration, 69 A. L. R. 
423. 
Release of possibility of reverter, 38 A. 
L. R. llll. 
Restrictions: 
- acquiescence in violations as to some 
lots as waiver of right to insist upon en-
forcement as to others, 85 A. L. R. 936. 
- billboards or advertising display as 
violating, 41 A. L. R. 760. 
- change of conditions subsequent to 
judgment enforcing, 76 A. L. R. 1358. 
- continued use of property for burial 
purposes as a condition subsequent of a 
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conveyance or dedication of land for that 
purpose, 47 A. L. R. 1174. 
- discriminating against persons on ac-
count of race, color, or religion, 66 A. L. 
R. 531. 
- duration when not expressly stated, 
95 A. L. R. 458. 
- grant of right-of-way over restricted 
property a~ violation, 39 A. L. R. 1083. 
- imposed by deed or plat as affected by 
antecedent mortgage or other lien upon 
the property or release from or enforce-
ment thereof, ll9 A. L. R. lll 7. 
- incidental use of dwelli11.g for busi-
ness or professional purposes as violation 
43 A. L. R. ll38. ' 
- multiple residence structures as vio-
lation, 57 A. L. R. 244. 
- part of structure that must be be-
yond line to amount to violation of build-
ing-line restriction, 55 A. L. R. 332. 
. - prohibiting erection of building with-
m stated distance of side line of lot 1 
A. L. R. 329. ' 
-_righ~ of one _not otherwise damaged 
by v10lat10n to rehef on theory restriction 
reduced price received for property af-
fected, 66 A. L. R. 1324. 
- structure_ intended as an outbuilding, 
but temporarily used as a residence as 
breach, 60 A. L. R. 253. ' 
- tea room or other place of refresh-
ment as violation, 57 A. L. R. 411. 
- use of premises for parking place as 
a violation of restrictive covenant, 132 A. 
L. R. 288. 
- validity, construction, and effect of 
contractual provision regarding future 
revocation or modification, 78 A. L. R. 
504. 
- what constitutes a "building," 49 A. 
L. R. 1364. 
- zoning law, effect on restrictions, 54 
A. L. R. 843. 
Right of action to restore lost deed, 31 
A. L. R. 552. 
Right of vendee prior to time :fixed by 
contract for conveyance to complain of 
encumbrances or defects in title, 109 A. L. 
R. 242. 
Scope of term "house" in restrictive 
covenant, 47 A. L. R. 961. 
Signature with lead pencil, 8 A. L. R. 
1339. 
Statement as to use being made or in-
tended to be made of lands excepted or 
reserved from conveyance as limiting ef-
fect of exception or reservation, 139 A. 
L. R. 1339. 
"Surface," meaning as employed in con-
veyance or devise, 31 A. L. R. 1530. 
Term "land" or "real property" em-
ployed in contract or conveyance as cover-
ing mineral interests constructively sev-
ered from the land, 123 A. L. R. 848. 
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"Tourist Home" or tourist camp as vio• 
lation of restrictive covenant as to use of 
real property, 127 A. L. R. 853. 
Unfounded outstanding claims to or 
against real property as breach of cove• 
nants of deed, 5 A. L. R. 1084. 
Use or exploitation of property for a 
purpose other than, but not exclusive of, 
use specified by a deed creating a deter· 
minable fee or a fee simple subject to con• 
dition subsequent, 137 A. L. R. 639. 
Validity and effect of contract or deed 
which purports to cover or convey an 
undivided interest in land without speci• 
fying the amount of the interest, 123 A. 
L. R. 912. 
Validity and effect of conveyance of in-
terest remaining .in grantor upon con-
veyanee of a fee subject to a conditional 
limitation, or terminable upon breach of 
a condition subsequent, 135 A. L. R. 576. 
Validity and effect of deed which pur• 
P.orts to convey specified acreage or quan• 
t1ty of land out of larger tract, with or 
without right of selection expressed, 117 
A. L. R. 1071. 
Validity and effect of reservation in 
deed of the right to proceeds, or part of 
the proceeds, of a future sale or condem• 
nation of the property or part thereof, 123 
A. L. R. 1474. 
Validity, construction and effect of pro• 
visions in deed from one spouse to other 
by which title was to revert in event of 
conditions affecting marital relations, 116 
A. L. R. 1400. 
Waiver of breach of condition subse-
guent in instrument conveying title to real 
property, 43 A. L. R. 1049. 
Which of conflicting descriptions in 
deeds or mortgages of extent of interest 
conveyed prevails, 115 A. L. R. 192. 
Who may enforce restrictive covenant or 
agreement, 89 A. L. R. 812. 
57-1-13. Form of quitclaim deed-Effect.-Conveyances of land may 
also be substantially in the following form: · 
QUITCLAIM DEED 
............................ (here insert name), grantor, of ................ :: ....... , .. ~ ... (insert 
place of residence), hereby quitclaims to .. , ................................. (insert name), 
grantee, of .... : ..... '. ....... .-.... : ............. : ............ (here insert place of residence), for 
the sum of.. ... :•-·······~·············~--; .......................... dollars, the following described 
tract ............ of land in ...... , ... ; ....................... ~ ............................. Corint~, Utah, to-
wit: (here describe· the premises). 
Witness the hand of said grantor this ............ day · of .... ~ .. : ...... : ........... _. ......... , 
19 ........ . 
Such deed when executed as required by law shall have the effect of a 
conveyance of all right, title; interest and est.ate of the grantor in and 
to the premises therein c1escribed and all rights, privileges and appurte-
nances thereunto belonging, at the date of such conveyance. 
History: R. S. 189S & o. L. 1907, § 1982; 
O. L. 1917, § 4882; R. S. 1933 & 0. 1943, 78-
1-12. 
1. Force and effect of section. 
Statutory form of quitclaim deed is 
permissive only, and use of words "re• 
mise, release and quitclaim" in deed to 
mining claim, held to pass all of grantor's 
title. Ruthrauff v; Silver King Western 
Min. & Mill. Co., 95 U. 279, 80 P. 2d 338. 
Quitclaim deeds do not imply the con· 
veyance of any particular interest in 
the property. Grantee acquires only in-
terest of his grantor, "be that interest 
what it may." Nix v. 'fooele County, 101 
U. 84, 118 P. 2d 376. 
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Under this section, quitclaim deed op• 
erates to convey estate of granto·r "at the 
date of such conveyance," and does not 
convey an after•acquired title. Duncan v. 
Hemmelwright, 112 U. 262, 186 P. 2d 965. 
Collateral References. 
Deedse=>29. 
26 C.J.S. Deeds § 22. 
Formal requisites, 16 Am. Jur. 467, 
Deeds § 47 et seq. 
Rights or interests covered by quit• 
claim deed, 44 A. L. R. 1266. 
Test of conveyance as quitclaim or 
otherwise, 3 A. L. R. 945. 
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57-1-14. Form of mortgage-Effect.-A mortgage of land may be sub-
stantially in the following form: 
MORTGAGE 
............................ (here insert name), mortgagor, of.. ...... ,:.: ..... , ......... ~ ( insert 
place. of residence), hereby mortgages to .. : ..... ~ ........................ :(insert name), 
mortgagee, of.. .......................... (insert place of residence), for the sum. of 
....... , ............... , ...... dollars, the following described tract .............. '. ....... of land in 
........................ County, Utah, to wit: (here describe the premises). 
This mortgage is given to secure the following indebtedness · (here 
state amount· and form of indebtedness, maturity, rate of interest, by 
and to whom payable and where). · 
The mortgagor agrees to pay all taxes and assessments on said prem-
ises, and the sum 0£.. ....................... : .......... dollars attorneys' fee in case of 
foreclosure. 
Witness the hand of said mortgagor this ................ c1ay of ... , ........................ , 
19 ....... .. 
Such mortgage when executed as requir~d by law shall have the effect 
of a conveyance of the land therein described, together with all the 
rights, privileges and appurtenances thereunto belonging, to the mort-
gagee, his heirs, · assigns and legal representatives, as security for the 
payment of the indebtedness thereon set forth, with covenants from the 
mortgagor of general warranty of title, and that all taxes and assess-
ments levied and assessed upon the land described, during the continuance 
of the mortgage, will be paid previous to the day appointed for the sale 
of such lands for taxes; and may be foreclosed as provided by law upon 
any default bein~ made in any of the. conditions thereof as to payment 
of either principal, interest, taxes or assessments. 
History: R. S. 1898 & C. L. 1907, § 1983; writing. Bybee v. Stuart, 112 U. 462, 189 
C. L. 1917, § 4883; R. S. 1933 & C. 1943, P. 2d 118. 
78·1-13. 
Cross-References. 
Cancellation of record, 57•3·6. 
Failure to discharge mortgage after 
satisfaction, 57•3•8. 
Foreclosure of mortgages, 78·37·1 et 
seq. 
Mortgage not deemed a conveyance, 78· 
40·8. . 
Purchase•money mortgage on homestead 
not exempt,· 28·1·1. 
Recording assignment of mortgage, 57-
3·5. 
1. Form. 
It is not necessary that instrument 
follow form afforded by this section in 
order to be real·estate mortgage, and no 
particular form is necessary so long as 
intention of partie~ is shown. Bybee v. 
Stuart, 112 U. 462, 189 P. 2d 118. 
Real·estate mortgage need not ·be con-
tained in one writing, but may consist of 
warranty deed and separate contract in 
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2. Nature of mortgage. 
Mortgage is incident to the obligation 
which it is given to secure. Even though 
the mortgaged property be destroyed, 
the mortgagor and other obligors remain 
liable for the payment of the debt. First 
Nat. Bank of Salt Lake City v .. Haymond, 
89 U. 151, 157, 57 P. 2d 1401. 
3. Deed or mortgage. 
Deed absolute in form, executed and 
delivered as security under parol agree• 
.ment, and with understanding that it 
shall be so held, will be construed as 
mortgage. Hess v. Anger, 53 U. 186, 177 
P. 232. 
Deed, when intended as mortgage, may 
be given to secure unliquidated claim, 
pr whatever indebtedness may thereafter 
be contemplated to be contracted between 
parties under it, and the same foreclosed 
in court of equity. Hess v. Anger, 53 .U. 
186, 177 P. 232. 
57-1-14 REAL ESTATE 
While warranty deed absolute in form 
is presumed to convey fee-simple title or 
at least whatever title grantor has, where 
written agreement between parties con-
temporaneous with deed shows that deed 
was given for security purposes, court 
will look to real transaction and treat it 
as mortgage_ Bybee v. Stuart, 112 U. 462, 
189 P. 2d 118. 
Warranty deed absolute in form and 
contemporaneous written contract recit-
ing purpose of conveyance, providing for 
reconveyance upon payment of amount 
of mortgage and giving grantor right to 
sell land to third person, constituted 
formal mortgage cognizable in court of 
law rather than mere equitable mortgage 
cognizable only in equity, and grantee 
did not acquire title but was mere mort-
gagee. Bybee v. Stuart, 112 U. 462, 189 
P. 2d 118. 
4. Title of mortgagee. 
Under this section and former section 
104-57-7, regardless of the form of instru-
ment used to create a mortgage, title to 
mortgaged property remains in the mort-
gagor. First Nat. Bank of Salt Lake City 
v. Haymond, 89 U. 151, 157, 57 P. 2d 1401. 
Utah is ''lien theory" state, and real-
estate mortgage in this state did not 
vest title in mortgagee but merely created 
lien in his favor, in view of former sec-
tion 104-57-7. Bybee v. Stuart, 112 U. 462, 
189 P. 2d 118. 
5. Equitable mortgage. 
Equitable mortgage is a lien which 
equity impresses on the property, but 
in order to obtain this mortgage, mort-
gagee must resort to equity. Federal Land 
Bank of Berkeley v. Pace, 87 U. 156, 48 
P. 2d 480, 102 A. L. R. 819. 
In equity, deed absolute upon its face 
may be shown by parol evidence to have 
been given for security purposes only 
and, upon such showing, equity will give 
effect to intention of parties. Bybee v. 
Stuart, 112 U. 462, 189 P. 2d 118. 
6. Conveyance. 
Term "conveyance," as used in this 
sec.tion, covers transactions merely in-
volving effective mortgage or incum-
brance of land and not transfer of title 
or estate in view of 57-1-1, so that pro-
vision in this section that mortgage in 
statutory form "shall have the e1fect of 
a conveyance of the land" was not incon-
sistent with former section 104-57-7 pro-
viding that mortgage "shall not be deemed 
a conveyance, whatever its terms," since 
term "conveyance" was used in latter sec-
tion in its common-law meaning as trans-
for of title or estate in land. Bybee v. 
Stuart, 112 U. 462, 189 P. 2d 118. 
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7. Water rights. 
Mortgage in statutory form, without 
reservation of water, conveys whatever 
rights grantor has to water appurtenant 
to the land. Thompson v. McKinney, 91 
U. 89, 63 P. 2d 1056. 
Water rights which were found to be 
appurtenant to land, and which were not 
reserved to mortgagor in mortgage or 
otherwise separately conveyed to an• 
other, were included in the mortgage and 
passed with the land on foreclosure. 
Thompson v. McKinney, 91 U. 89, 63 P. 
2d 1056. 
Finding that water rights were appur-
tenant to land, and passed with the land 
by mortgage thereon, was supported by 
the record. Thompson v. McKinney, 91 
U. 89, 63 P. 2d 1056. 
C-ollateral References. 
Mortgages€=>40. 
59 C . .J.S. Mortgages § 99. 
Application of rules to particular forms 
of conveyances, 36 Am . .Tur. 768, Mort-
gages § 158 et seq. 
Adjustment of loss by agreement be• 
tween mortgagor and insurer as affecting 
mortgagee under loss-payable clause, 111 
A. L. R. 697. 
Agreement with landowner that articles 
shall not become fixtures as affecting 
rights of subsequent purchaser or mort• 
gagee of land, 58 A. L. R. 1352. 
Construction and effect of bond or other 
agreement to protect mortgagee against 
prior tax or other liens, or failure. to make 
or complete improvements or repairs, and 
measure of damages for beach thereof, 
103 A. L. R. 1395. 
Description in deed or mortgage as "all" 
of grantor's property, or "all" of liis prop-
erty in certain locality, sufficiency and 
effect, 55 A. L. R. 162. 
Description of land in deed or mortgage 
by reference to map, plat, plan, sketch, 
or diagram as prevailing over description 
by words, 130 A. L. R. 643. 
Doctrine of inverse order of alienation 
as affected by release of part of property 
covered by mortgage or other lien, 110 A 
L. R. 65. 
Effect of designating grantee in deed or 
mortgage by firm name, 1 A. L. R. 564. 
Estoppel of mortgagee to contest the 
mortgagor's title, 11 A. L. R. 2d 1397. 
Estoppel of mortgagor or seller to deny 
existence of property mortgaged or sold, 
40 A. L. R. 382. 
Estoppel of wife (or her privies) who 
joins in husband's deed or mortgage 
to assert title or interest, other than dower 
or l1omestead ·rights, superior to that of 
grantee or mortgagee, 107 A. L. R. 309. 
CONVEYANCES 57-1-15 
'Exception to rule of admissibility of 
parol evidence to show that deed abso-
lute on its face was intended as a mort-
gage, 111 A. L. R. 448. 
Exercise of power of sale in mortgage 
during pendency of suit to foreclose, 107 
A. L. R. 721. 
Extension of existing real estate mort-
gage or deed of trust by subsequent agree-
ment to cover additional indebtedness, 76 
A. L. R. 574. 
Lapse of time as affecting rights and 
remedies of parties to absolute deed in-
tended as mortgage, 28 A. L_ R. 554_ 
Limit of amount specified in mortgage 
for future advances as affected by repay-
ment of part of the advances, 152 A. L. R. 
1182. 
Mortgages: 
- change of deed intended as mortgage, 
by subsequent agreement, into absolute 
deed, 65 A. L. R. 771. 
- deed absolute on face with contempo-
raneous agreement or option for re-
purchase as mortgage, 79 A. L. R. 937. 
- deed from mortgagor to mortgagee as 
merger as regards intervening rights, 95 
A. L. R. 628. 
- rights and remedies against mortgagee 
under deed intended as a mortgage who 
defeats or impairs equity of redemption 
by conveying or encumbering property, 46 
A. L. R. 1089. 
- union of title to mortgage and fee in 
same person as affecting right to personal 
judgment for mortgage debt, 95 A. L. R. 
89. 
- value of property as factor in deter-
mining whether deed intended as mort-
gage, 90 A. L. R. 953. 
Optional advance under mortgage as 
subject to lien intervening between giving 
of the mortgage and making the advance, 
138 A. L. R. 566. 
Priority as between a purchaser of notes 
given under a contract for the sale of 
land. and a mortgagee or grantee from the 
vendor, 35 A. L. R. 28. 
Priority as between holders of different 
notes or obligations secured by the same 
mortgage or mortgages executed con-
temporaneously, 50 A. L. R. 543. 
Provisions in mortgage of real property, 
or decree of foreclosure, or extraneous 
ag1·eemeuts, as affecting right of purchaser 
at foreclosure to what would otherwise 
pass as part of the realty, llO A. L. R. 
347. 
Reference in deed or mortgage to pro-
portion of larger tract, inconsistent with 
other terms descriptive of property cov-
ered, 127 A. L. R. 1040. 
Release of mortgagor ( or intermediate 
grantee who has assumed the mortgage) 
by subsequent dealings between his 
grantee and mortgagee, 112 A. L. R. 1324. 
Remedy of mortgagee in forged or unau-
thorized mortgage where proceeds are used 
to discharge valid lien, 43 A. L. R. 1393. 
Remedy of mortgagee who loans money 
in good faith for purpose of discharge 
of valid lien, as affected by failure of 
mortgagor's title, 151 A. L. R. 423. 
Right of purchaser or mortgagee from 
one having no title or authority to re-
cove~ back money applied to discharge 
a prior encumbrance by latter, 28 A. L. 
R. 628. 
Right of seller of fixtures retaining title 
thereto, or lien thereon, as against pur-
chasers or encumbrancers of the realty, 
.88 A. L. R. 1318. 
Rights and remedies against mortgagee 
under deed intended as a mortgage, who 
defeats or impairs equity of redemption by 
conveying or encumbering property, 46 
.A. L. R. 1089. 
Rights in mortgage security, of mort-
gagor or intermediate grantee who pays 
the mortgage debt after conveying the 
prope1·ty, 2 A. L. R. 242. 
Rights in respect of rents and profits as 
between mortgagee and trustee in bank-
ruptcy of mortgagor, 75 A. L. R. 1526. 
Right to deficiency or personal judgment 
under mortgage notwithstanding bar of 
.limitation against action on personal debt, 
124 A. L. R. 640. 
Right to demand assignment of mort-
gage on payment or tender of amount due, 
93 A. L. R. 89. 
Tender as affecting lien of real estate 
mortgage, 93 A. L. R. 12. 
Validity, construction, and effect of pro-
vision in mortgage or deed of trust re-
garding status of mortgagor c,r his grantee 
in possession after sale under foreclosure 
or otherwise, 103 A. L. R. 981. 
Validity, construction, applicability, and 
effect of provision in real estate mort-
gage regarding payment of taxes or as-
sessments by mortgagee, 74 A. L. R. 506. 
Validity, construction, application, and 
effect, in case of failure to ,naintain in-
surance, of acceleration provision in mort-
gage or deed of trust, 142 A. L. R. 1120. 
Which of conflicting descriptions in 
deeds or mortgages of extent of interest 
conveyed prevails, 115 A. L. R. 192. 
Who may take advantage of failure to 
renew real estate mortgage as provided 
by statute, 97 A. L. R. 739. 
57-1-15. Revocation or termination of power executed by persons in 
armed forces-Merchant seamen-Effect of actual notice or knowledge.-
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57-1-16 REAL ESTATE 
No agency created by a power of attorney in writing given by a prin-
cipal who is at the time of execution, or who, after executing such power 
of attorney, becomes, either: 
(a) a member of tha armed forces of the United States, or 
(b) a person serving as a merchant seaman outside the limits of the 
United States, included within the forty-eight states and the District of 
Columbia, or 
( c) a person outside said limits by permission, assignment, or direc-
tion of any department or official of the United States government, in 
connection with any activity pertaining to or connected with the prose-
cution of any war in whieh the United States is then engaged. 
shall be revoked or terminated by the death of the principal as to the 
agent or other person who, without actual knowledge or actual notice of 
the death or [ of] principal shall have acted or shall act, in good faith, 
under or in reliance upon such power of attorney or agency, and any 
action so taken, unless otherwise invalid or unenforceable shall be binding 
oii the heirs, devisees, legatees, or personal representative& of the principal. 
History: L. 1945, ch. 82, § 1; C. 1943, 
Supp., 78-1-14, 
Compiler's Note. 
The bracketed word "of" was added by 
the compiler of the 1943 Code. 
Title of Act. 
An act concerning powers of attorney 
granted by persons serving in or present 
with the armed forces of the United 
States and others. 
Collateral References. 
Principal and Agent<S::o43(1). 
2 C.J.S. Agency § 86. 
· 57-1-16. Affidavit of lack of notice or knowledge-Effect of-Recorda-
tion of.-An affidavit, executed by the attorney-in-fact or agent, setting 
forth that he has not, or had not at the time of doing any act pursuant 
to the power of attorney,· received actual knowledge or actual notice of 
the revocation or termination of the power of attorney, by death or other-
wise, or notice of any facts indicating the same, shall, in the absence of 
fraud, be conclusive proof of the nonrevocation or nontermination of the 
power at such time. If the exercise of the power requires execution and 
delivery of any instrument which ie recordable under the laws of this 
state, such affidavit (when authenticated for record in the manner pre-
scribed by law) shall likewise be recordable. 
History: L. 1945, ch. 82, § 2; C. 1943, 
Supp., 78-1-15. 
Collateral References. 
Principal and Agent<S::o43(1). 
2 C . .J.S. Agency § 86. 
57-1-17. Report of "missing"-Effect of as notice.-No report or list-
ing, either official or otherwise, of "missing" or "missing in action," as 
such words are used in military parlance, shall constitute or be inter-
preted as constituting actual knowledge or actual notice of the death of 
such principal or notice of any facts indicating the same, nor shall it 
operate to revoke the agency. 




Principal and Agent<S::o43(1). 
2 C.J.S. Agency § 86. 
ACKNOWLEDGMENTS 57-2-1 
57-1-18. Effect of provisions in power.-This act shall not be construed 
so as to alter or affect any provision for revocation or termination con-
tained in such power of attorney. 
History: L. 1946, ch. 82, § 4; C. 1943, 
Supp., 78-1-17. 
Separability Clause. 
Sectio:n 5 of Laws 1945, ch. 82 ( 78-1-18, 
Code 1943, Supp.) provided as follows: 
"If any provision of this act or the ap-
plication thereof to any person or circum-
stance be held invalid, such invalidity 
shall not affect any other provision or ap-
plication of the act which can be given 
effect without the invalid provision or 
application, and to this end the provisions 
of this act are declared to be severable." 
Repealing Clause and Effeetive Date. 
Section 6 of Laws 1945, ch. 82 (78-1-19, 
Code 1943, Supp.) provided that: "All acts 
or parts of acts in conflict herewith are 
hereby repealed." 
Section 7 of Laws 1945, ch. 82 (78-1-20, 
Code 1943, Supp.) provided that act should 
take effect on approval. Approved March 
5, 1945. 
Collateral References. 
Principal and Agent<S=:>43(1). 




















Manner of acknowledging or proving conveyances. 
Who authorized to take acknowledgments. 
Acknowledgment by deputy. 
Taking acknowledgments of persons with United States armed forces. 
Certificate of acknowledgment. 
Partv must be kuown or identified. 
Forni of certificate of acknowledgment. 
When grantor unknown to officer. 
When executed by attorney in fact. 
Proof of execution-How made. 
Witness must be known or identified. 
What must be proven. 
Form of certificate. 
When subscribing witness dead-Proof of handwriting. 
What evidence required. 
Subpoena to subscribing witness. 
Disobedience-Contempt-Proof aliunde. 
57-2-1. Manner of acknowledging or proving conveyances.-Every con-
veyance in writing whereby any real estate is conveyed or may be affected 
shall be acknowledged or proved and certified in the manner hereinafter 
provided. 
History: R. S. 1898 & C. L. 1907, § 1984; 
C. L. 1917, § 4884; R. S. 1933 & C. 1943, 
78-2-1. 
1. Neeessity for. 
Either the acknowledgment or the prov-
ing must accompany every deed to mal~e 
it valid. Both are not necessary to make 1t 
prima facie good, either being sufficient if 
the deed be otherwise sufficient. Tarpey v. 
Dcseret Salt Co., 5 U. 205, 210, 14 P. 338. 
Collateral References. 
Acknowledgment<S=:>3. 
1 C.J.S. Acknowledgments § 5. 
Necessity, sufficiency and requisites of 
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certificate of acknowledgment, 1 Am. Jur. 
343, Acknowledgments § 70 et seq. 
Acknowledgment or oath over telephone, 
58 A. L. R. 604. 
Alteration in deed or mortgage with 
consent of parties after acknowledgment 
or attestation, effect, 67 A. L. R. 364. 
Formal acknowledgment of instrument 
by one whose name is signed thereto by 
another as an adoption of the signature, 
57 A. L. R. 525. . 
Necessity of privy' examinations of mar-
ried women, for valid acknowledgment, 1 
A. L. R. 1080. 
57-2-2 REAL ESTATE 
57-2-2. Who authodzed to take acknowledgments.-The proof or 
acknowledgment of every conveyanr.e whereby any real estate is con-
veyed or may be affected shall be taken by some one of the following 
officers: 
(1) If acknowledged or proved within this state, by a judge or clerk 
of a court having a seal, or a notary public, county clerk or county 
recorder. 
(2) If acknowledged or proved without this state and within any 
state or territory of the United States, by a judge or clerk of any court 
of the United States, or of any state or territory, having a seal, or by 
a notary public, or by a commissioner appointed by the governor of this 
state for that purpose. 
(3') If acknowledged or proved without the United States, by a 
judge or clerk of any court of any state, kingdom or empire having a 
seal, or any notary public therein, or any ambassador, minister, commis-
sioner or consul of the United States appointed to reside therein. 
History: R. S. 1898 & C. L. 1907, § 19'85; 
C. L. 1917, § 4885; R. S. 1933 & C. 1943, 
78-2-2. 
Cross-Refel'ences. 
County clerk, authority to acknowledge, 
17-20-4. 
County recorder, authority to acknowl-
edge deed, 17-20-16. 
Fees generally, 21-2-1 et seq.; 21-4-1 et 
seq. 
Notaries public and commissioners of 
deeds, Title 46. 
1. Acknowledgment o.f mortgage. 
Acknowledgment taken by mortgagee 
himself as notary public is void; and 
mortgage, though recorded, is ineffective 
for purpose o.f notice, since it is not legal-
ly reeordable. Norton v. Fuller, 68 U. 524, 
251 P. 29. 
2. Release of mortgage. 
Release of mortgage executed before 
record title owner of property officiating 
as notary public is ineffectual and does 
not entitle same to recordation, and if 
same is actually recorded it has no legal 
effect. Crompton v. Jenson, 78 U. 55, 61, 
1 P. 2d 242. 
Collateral References. 
Acknowledgmen te=,, 15. 
1 C.J.S. Acknowledgment § 44. 
57-2-3. Acknowledgment by deputy.-When any of the officers above 
mentioned are authorized by law to appoint a deputy, such acknowledg-
ment or proof may be taken by any such deputy in the name of his 
principal. 
History: R. S. 1898 & C. L. 1907, § 1986; Collateral References. 
C. L. 1917, § 4886; R. S. 1933 & C. 1943, 
78-2-3. 
Acknowledgmente=::,16. 
1 C.J.S. Acknowledgments § 48. 
57-2-4. Taking acknowledgments of persons with United States armed 
forces.-In addition to the acknowledgment of instruments in the manner 
and form and as otherwise authorized by this chapter, any person serving 
in or with the armed forces of the United States may acknowledge the 
same wherever located before any commissioned officer in the active 
service of the armed forces of the United States with the rank of i;econd 
lieutenant or higher in the Army or Marine Corps, or ensign or higher 
in the Navy or United States Coast Guard. 'l'he instrument shall not be 
rendered invalid by the failure to state therein the place of execution 
or acknowledgment. No authentication of the officer's certificate of 
acknowledgment shall be required, but the officer taking the acknowl-
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edgment shall endorse thereon or attach thereto a certificate substantially 
in the following form: 
On this ................ day oL ...................... 19 ........ , before me ................................ , 
the undersigned officer, personally appeared ............................ , known to me 
( or satisfactorily proven) to be serving in or with the armed forces of 
the United States and to be the person whose name is subscribed to 
the within instrument and acknowledged that ................ he ............... :executed 
the same for the purposes therein contained. And the undersigned 
does further certify that he is at the date of this certificate a commis-
sioned officer of the rank stated below and is in the active service of the 
armed forces of the United States. 
Signature of Officer 
Rank of Officer and Command to Which Attached 
History: C. 1943, 78-2-3.10, enacted by 
L. 1943, ch. 83, § 1. 
Compiler's Note. 
Section 2 of Laws 1943, ch. 83, provided 
that the act should take effect upon ap• 
proval. Approved March 17, 1943. 
Collateral References. 
Acknowledgment~16. 
1 C.J.S. Acknowledgments § 45. 
57-2-5. Certificate of acknowled.gment.-Every officer who shall take 
the proof or acknowledgment of any conveyance affecting any real estate 
shall make a certificate thereof, and cause such certificate to be indorsed 
on or annexed to such conveyance. Such certificate shall be: 
(1) When made by any judge or clerk, under the hand of such judge 
or clerk, and the seal of the court. 
(2) When made by any other officer, under the hand and official 
seal of such officer. 
History: R. S. 1898 & C. L. 1907, § 1987; 
C. L. 1917, § 4887; R. S. 1933 & C. 1943, 
78-Z--4. 
1. Certificate. 
Date of certificate of acknowledgment 
is not always determinative of priorities 
between mortgages. State v. Johnson, 71 
U. 572, 268 P. 561. 
Collateral References. 
Acknowledgment€=>33. 
1 C.J.S. Acknowledgments § 89. 
67-2-6. Party must be known or identified.-No acknowledgment of 
any conveyance whereby any real estate is conveyed or may be affected 
shall be taken unless the person offering to make such acknowledgment 
shall be personally known to the officer taking the same to be the person 
whose name is subscribed to such conveyance as a party thereto, or shall 
be proved to be such by the oath or affirmation of a credible witness 
personally known to the officer taking the acknowledgment. 
History: R. S. 1898 & C. L. 1907, § 1988; 





1 C.J.S. Acknowledgments § 69. 
Proof of identity upon which officer 
certifying to an acknowledgment is justi• 
tied in acting, 10 A. L. R. 871. 
57-2-7 REAL ESTATE 
57-2-7. Form of certificate of acknowledgment.-A certificate of· ac• 
knowledgment to any instrument in writing affecting the title to any real 
property in this state. may be substantially in the following form: 
State of Utah, County of ................................................... . 
On the ........ day of ........................................................ , 19 ........ , personally 
appeared before me ....... : .................................................................... , the signer 
of the above instrument, who duly acknowledged to me that he executed 
the same. 
The certific~te of acknowledgment of an instrument executed by a 
corporation must be substantially in the following form: 
State of Utah, County of ........................................................... . 
On the ........ day of ................................................ , 19 ........ , personally ap• 
peared before me ···--···········································• who being by me duly sworn 
( or affirmed), did say that he is the president ( or other officer or agent, 
as the case may be) .. of ( naming the corporation), and that said instrument 
was signed in behalf of said corporation by authority of its by-laws 
(or of a resolution of its board of directors, as the case may be), and 
said .................................................... acknowledged to me that said corporation 
executed the same. 
History: R. S. 1898 & C. L. 1907, § 1989; 
C. L. 1917, § 4889; R. S. 1933 & C. 1943, 
78·2-6. 
1. Effect of certificate. 
The certificate of acknowledgment is 
itself only prima facie evidence of the 
facts therein stated. It is not conclusive, 
and may be rebutted. Tarpey v. Deseret 
Salt Co., 5 U. 205, 2ll, 14 P. 338. 
Collateral References. 
Acknowledgmen te::>29. 
1 C.J.S. Acknowledgments § 84. 
Sufficiency and requisites of certificate 
of acknowledgment, 1 Am. Jur. 343, Ac• 
knowledgments § 70 et seq. 
Sufficiency of certificate of acknowl• 
edgment, 72 A. L. R. 1290. 
57-2-8. When grantor unknown to officer.-When the grantor is un. 
known to the officer taking the acknowledgment, the certificate shall be 
substantially in the following form, to wit: 
State of Utah, County ........................................................... . 
On this ........ day of ............................................ , 19 ........ , personally ap• 
peared before me ................................................ , satisfactorily proved to me to 
be the signer of the above instrument by the oath of .................................... , 
a competent and credible witness for that purpose, by me duly sworn, 
and he, the said ........................................................ acknowledged that he 
executed the same. 
Such certificate when properly executed by an officer authorized to take 
acknowledgments to instruments in writing affecting the title to real 
property in this state, and attached to a conveyance in writing, shall be 
a sufficient acknowledgment and certificate that such conveyance was 
executed as required by law. 
History: R. S. 1898 & C. L. 1907, § 1990; 





1 C.J.S. Acknowledgments § 84. 
ACKNOWLEDGMENTS 57-2-12 
57-2-9. When executed by attorney in fact.-The certificate of acknowl-
edgment of an instrument executed by an attorney in fact must be sub-
stantially in the following form: 
State .of Utah, County of ----------------------------------------··----------·-------
On the ---------··-------day of ------------------·-------·--------------------------, ,19 ______ .. , person-
ally appeared before me ------------------------------·-------------, who, being by me duly 
sworn ( or affirmed) did say that he is the attorney in fact of --·------------·------------
(naming the grantor), and that said instrument was signed in behalf 
of said grantor by authority, and said --------·--·--,--------·-·----------acknowledged 
to me that he as such attorney in fact executed the same. 
History: Code Report; R. S. 1933 & C. Collateral References. 
1943, 78-2-8. Acknowledgment~29. 
1 C.J.S. Acknowledgments § 84_ 
57-2-10. Proof of execution-How made.-The proof of the execution 
of any conveyance whereby real estate is conveyed or may be affected shall 
be: 
(1) By the testirriony of a subscribing witness, if there is one; or, 
(2) When all the subscribing witnesses are dead, or cannot be had, 
by evidence of the handwriting of the party, and of a subscribing wit-
ness, if there is one, given by a credible witness to each signature. 
History: R. S. 1898 & C. L. 1907, § 1991; witnesses as the first persons to look to 
C. L. 1917, § 4891; R. S. 1933 & C. 1943, in such cases for proof, and the .prope1· 
78-2-9. ones to furnish proof in the first instance 
Comparable Provision. 
Iowa Code 1950, § 558.31 (proof of due 
and voluntary execution and delivery of 
aeed or other instrument may be made 
before officer authorized to take acknowl-
e·dgments, by one competent person other 
than vendee or other person to whom 
instrument is executed (1) if grant or 
ciies before making acknowledgment; (2) 
if his attendance cannot be procured; 
(3) ifi having appeared, he refuses to 
aclrnowledge execution of instrument). 
1. Operation and effect of section. 
_The .statute points to t-he subscribing 
of the due execution of the deed, in all 
cases when it is attacked, or when- its 
validity is in any manner called into 
question. Tarpey v. Deseret Salt Co., 5 U. 
205, 211, · 14 P. 338. 
2. Signature. 
So far as strangers to the deed are 
concerned, it is essential .to its validity 
that it should have been signed by one 
or more witnesses. Tarpey v. Deseret Salt 
Co., 5 U. 205, 212, 14 P. 338. 
Collateral References. 
Deeds~207. 
26 C.J.S. Deeds § 203. 
57-2-11. Witness must be known or identified.-No proof by a subscrib-
ing witness shall be taken unless such witness shall be personally known to 
the officer taking the proof to be the person whose name is subscribed to 
the conveyance as a witness thereto, or shall be proved to be such by the 
oath or affirmation of a credible witrnsss personally )mown to _such officer. 
History: R. S. 1898 & C. L. 1907, § 1992; Collateral References. 
C. L. 1917, § 4892; R. S. 1933 & C. 1943, Deeds~207. 
78-2-10. 26 C.J.S. Deeds § 203. 
57-2-12. What must be proven,~No certificate of such proof shall be 
made unless such subscribing witness shall prove that the person whose 
name is subscribed thereto as a party is the person described in, and who 
executed, the same; that such person executed the conveyance, and that 
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such person subscribed hi-, name thereto as a witness thereof at the request 
of the maker of such instrument. 
History: R. s. 1898 & C. L. 1907, § 1993; 




26 C.J.S. Deeds § 203. 
Presumption or burden of proof as to 
whether or• not instrument affecting title 
to property is recorded, 53 A. L. R. 668. 
57-2-13. Form of certificate.-'rhe certificate of such proof shall be sub• 
stantially in the following form, to wit: 
State of Utah, County of ............................................... . 
On this ........ day of ........................................................ , 19 ........ , before me 
personally appeared .............................................................................. , personally 
known to me ( or satisfactorily proved to me by the oath of ........................ .. 
................................................ , a competent and credible witness for that 
purpose, by me duly sworn) to be the same person whose name is sub-
scribed to the above instrument as a witness thereto, who, being by me 
duly sworn, deposed and said that he resides in ............................................ , 
county of .................................................... , and state of Utah; that he was 
present and saw .................................................................... , personally known 
to him to be the signer of the above instrument as a party thereto, sign 
and deliver the same, and heard him acknowledge that he executed the 
same, and that he, the deponent, thereupon signed his name as a subscrib• 
ing witness thereto at the request of said ........................................................ . 
History: R. S. 1898 & C. L. 1907, § 1994; 




26 C.J.S. Deeds § 203. 
Necessity and sufficiency of officer's 
jurat or certificate as to oath, 116 A. L. 
R. 587. 
57-2-14. When subscribing witness dead-Proof of handwriting.-No 
proof by evidence of the handwriting of a party, or of the subscribing wit• 
ness or witnesses, shall be taken unless the officer taking the same s;hall be 
satisfied that all the subscribing witnesses to such conveyance are dead, 
out of the jurisdiction, or cannot be had to prove the execution thereof. 
History: R. S. 1898 & C. L. 1907, § 1995; 




26 C.J.S. Deeds § 203. 
57-2-15. What evidence required.-No certificate of any such proof shall 
be made unless a competent and credible witness shall state on oath or 
affirmation that he personally knew the person whose name is subscribed 
thereto as a party, well knows his signature, stating his means of knowl-
edge, and believes the name of the party subscribed thereto as a party was 
subscribed by such person; nor unless a competent and credible witness 
shall in like manner state that he personally knew the person whose name 
is subscribed to such conveyance as a witness, well knows his signature, 
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stating his means of knowledge, and believes the name subscribed thereto 
as a witness was thereto subscribed by &uch person. 
History: R. S. 1898 & C. L. 1907, § 1996; 26 C.J.S. Deeds § 203. 




Presumption or burden of proof as to 
whether or not instrument affecting title 
to property is recorded, 53 A. L. R. 668. 
57-2-16. Subpoena to subscribing witness.-Upon the application of any 
grantee in any conveyance required by law to be recorded, or of any person 
claiming under such grtmtee, verified under the oath of the applicant, 
that any witness to such conveyance residing in the county where such 
application is made refuses to appear and testify touching the execution 
thereof, and that such conveyance cannot be proved without his evidence, 
any officer authorized to take the acknowledgment or proof of such con-
veyance may issue a subpoena requiring such witness to appear before such 
officer and testify touching the execution thereof. 
History: R. S. 1898 & C. L. 1907, § 1997; 
C. L. 1917, §4897; R. S. 1933 & C. 1943, 
78-2-15. 
Comparable Pro.vision. 
Iowa Code 1950, § 558.33 ( officer having 
power to take proof contemplated by 
statute may issue necessary subpoenas 
and compel attendance of witnesses re-
siding within county, in manner provided 
for taking of depositions). 
Collateral References. 
Deeds~207. 
26 C.J.S. Deeds § 203. 
57-2-17. Disobedience-Contempt-Proof aliunde.-Every person who, 
being served with a subpoena, shall without reasonable cause refuse or 
neglect to appear, or, appearing, shall refuse to answer upon oath touching 
the matters aforesaid, shall be liable to the party injured for such damages 
as may be sustained by him on account of such neglect or refusal, and may 
also be dealt with for co:1tempt as provided by law; but no person shall be 
required to attend who resides out of the county in which the proof is to 
be taken, nor unless his reasonable expenses shall have first been tendered 
to him; provided, that if it shall appear to the satisfaction of the officer so 
authorized to take such acknowledgment that such subscribing witness 
purposely conceals himself, or keeps out of the way, so that he cannot be 
served with a subpoena or taken on attachment after the use of due dili-
gence to that end, or in case of his continued failure or refusal to testify for 
the space of one hour after his appes.rance shall have been compelled by 
process, then said conveyance or oth,:Jr instrument may be proved and ad-
mitted to record in the same manner as if such subscribing witness thereto 
were dead. 
History: R. S. 1898 & C. L. 1907, § 1998; 
C. L. 1917, § 4898; R. S. 1933 & C. 1943, 
78-2-16. 
cro.ss-Ref erence. 
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